TEXAS LEGISLATIVE INFORMATIONAL
PACKET

EQUAL PROTECTION FOR CHILDREN
~ AREFORM LONG OVERDUE ~

“The scientific research documented in 40 studies combined with the consensus of 112 social
scientists prove that children desire associating and bonding with both their mothers and their
fathers, and children excel and prosper when both parents are equal contributors to their upbringing
and well-being, even when the parents live in two separate homes. We assert that the constitution
protects a child from having a parent taken without cause and without justification.”

...with Special Thanks to Texas TFRM and ALFRA
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What the Experts Say About Children of Divorce

e Dr. Richard Warshak, The University of Texas

""Parenting plans that provide children with contact no more than six days per month with a parent, and require the
children to wait more than a week between contacts, tax the parent-child relationships. This type of limited access
schedule risks compromising the foundation of the parent-child bond. It deprives children of the type of relationship
and contact that most children want with both parents. The research supports the growing trend of statutory law and
case law that encourages maximizing children’s time with both parents. This may be even more important for young
children in order to lay a strong foundation for their relationships with their fathers and to foster security in those
relationships."™

e 112 Social Scientists:

“This is ground-breaking to get 112 social scientists to agree — and they agreed that based on the scientific literature,
shared parenting should be the norm for parenting plans for children of all ages.” —Dr. Linda Nielsen, Wake Forrest
University.

e Senior Texas Appellate Judge:

“I write separately to express my belief that the standards currently used in making and reviewing orders that have
the effect of limiting a parent’s access to his or her children do not reflect the legislative mandate regarding parental
access, nor do they adequately respect the scope of the liberty interest enjoyed by a parent in rearing his or her own
children. Because of the gravity of the constitutional rights and interests at stake in such proceedings, and because
the current standard is based upon outdated notions of parenting that predate the family code and run counter to the
legislature’s stated policy concerning children’s best interests, trial courts should justify deviation from maximum
feasible time with both parents by clear and convincing evidence and make factual findings, and appellate courts
should carefully review those findings.....Sadly, in many cases, trial courts attempting to dispose of messy divorces
as equitably and expeditiously as possible simply automatically adopt the minimum outlined in the standard
possession order without considering whether that order will impose limits upon possession and access in excess of
those necessary to protect the best interests of the children..... “ --Justice David Puryear, In re JRD, 169 SW 3d 740 -
Tex: Court of Appeals, 3rd Dist. 2005, Concurring Opinion.

e Chief Justice, Texas Appellate Judge:

“Whatever latitude courts have in setting possession periods, they do not have the discretion to automatically adopt
the minimum and ignore the legislature’s explicit directive in section 153.193 to allow maximum feasible time with
both parents unless doing otherwise would impair the children’s interests.” --Chief Justice Massey, In re JRD, 169
SW 3d 740 - Tex: Court of Appeals, 3rd Dist. 2005.

e Federal District Court Judge:

The judge is "To safeguard the right of parents to raise their children as they see fit,

free of government intrusion, except in cases of neglect and abandonment,

is to safeguard each child's need for continuity.” -- Doe v. Irwin, 441 F. Supp. 1247 (Dist. Court, WD Michigan
1977) AT 1256, 1257~
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What’s Wrong with the Current Possession Policies?

Current state policies affect over one million children per year.™

In 2015, approximately 100,000%! children in Texas were impacted by the Texas family courts. The current family
court policies drive the loss of one of their biological parents by choosing a parent who is deemed by the court to be
the favorable parent.

The law fails to protect the child’s fundamental right to freely associate with both parents.

The existing possession schedules are rooted in flawed and outdated studies and biases which do not reflect the
current consensus of the scientific community.

The law fails to align child custody law with current research, which states “equal or approximately equal time-
sharing with a minor child by both fit parents is in the best interest of the child.”

Currently the Texas Family Code only provides two possession schedules. Neither one of which provides the child the
benefits of equal access to both parents. Standard Possession Order (~76/22)/Extended Standard Possession Order
(~65/35).

The Texas Family Code presumes that the possession schedule which provides the least contact between the child and
the non-custodial parent is in the best interest of the child.
Sec. 153.252. REBUTTABLE PRESUMPTION. In a suit, there is a rebuttable presumption that the standard
possession order in Subchapter F:
(1) provides reasonable minimum possession of a child for a parent named as a possessory
conservator or joint managing conservator; and
(2) is in the best interest of the child.

The Texas Family Code’s minimum possession schedule is being used as the default schedule by judges and has
become the most common possession schedule order between fit disagreeing parents.

The current possession schedules promote a winner / loser struggle where parents are put in opposition to one another
to see who will remain a parent and who will be downgraded to a visitor in their child’s life.

The family code promotes parental conflict, which is the best predictor of poor outcomes for children of divorce.®

Current possession orders are perceived as unfair by the non-custodial parent and thus conflict ensues long after the
divorce is over.

The psychological important attachment bonds with both parents are not possible within the constraints of the existing
possession schedules. !

The current possession model is highly correlated with parental alienation and parental disengagement!”
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Senior Justice David Puryear Concurring Opinion

Court of Appeals of Texas, Austin.
In the Interest of J.R.D. and T.C.D.
No. 03-04-00311-CV.
Decided: July 14, 2005

Concurring opinion by Justice PURYEAR.

Sadly, in many cases, trial courts attempting to dispose of messy divorces as equitably and expeditiously as
possible simply automatically adopt the minimum outlined in the standard possession order without
considering whether that order will impose limits upon possession and access in excess of those necessary to
protect the best interests of the children. The trial court's emphasis on the standard possession order in this
case is illustrative. The court, in granting Duck's request for Thursday overnight stays, explained, “That's in
the standard possession schedule and there's no reason why he can't make that election and have the standard
schedule that every other dad gets.” In denving the Sunday night overnight request, the court opined that the
standard possession order was appropriate and that it did not include that night.> The court awarded fees to
the mother, although she only partially prevailed, because she had to defend against Duck's unpersuasive
Constitutional claims, saying “I think that really if dad had just wanted a Thursday overnight, pursuant to the
standard schedule, that would have been hard for mom to resist,” implving that, had Duck merely requested
the statutory minimum, the court would not have awarded fees against him.3; The court appears to have
inadvertently substituted the word “reasonable” where the legislature used “minimum” in section 153.137's
direction for the proper application of the standard possession order. The family code does not envision

limiting a parent's time with a child to what “every other dad gets.”

Courts have a responsibility to do more than automatically adopt a standard minimum. Instead, in making
and reviewing these decisions we need to recognize that the circumstances of each case will dictate different
custody arrangements and that, for the children of Texas, one size does not fit all. Reading sections 153.193
(allowing only necessary limitations on parent’s access), 153.137 (standard order presumptive minimum), and
153.251 (standard order sets minimum for joint managing conservators) together, it appears that, to comply
with the family code, everv court that imposes limitations on a parent’s right to possession of or access to a
child by adopting the standard possession order has made an express or implied finding of fact that that
particular limitation on the parent's time with the child is required to protect the best interests of the child.
The legislature has declared a presumption that it is in the child's best interest to have the minimum amount of
time with any reasonably safe parent, and it makes no sense-nor is it authorized-to blindly apply that same
minimum of time to a parent who is not merely safe but is an interested and active influence in his or her
child’s life without regard to the degree of emotional engagement or bonding between the parent and child.
Whatever latitude courts have in setting possession periods, they do not have the discretion to automatically
adopt the minimum and ignore the legislature's explicit directive in section 153.193 to allow maximum feasible

time with both parents unless doing otherwise would impair the children’s interests.
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What HB453 Does

1.  Adds a visitation schedule to the existing two schedules already in
place.
2.  Specifies that an equal parenting schedule will be the first choice.
Current Proposed
Sec. 153312 Sec. 153.352

Standard Modified 5.P.0. Equal Parenting Standard Possession | Modified 5.P.0.
Possession Order Order (5.P.0)
(s.P.0)

1st Choice and 1st Chioice and
Most Common Most Common
Visitation Visitation
Schedule Schedule
S=c.153.252 (2) Section 153.134(c)
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What HB 453 Does Not Do

HB 453 does not affect child support
e Judges are allowed to order child support in equal possession parenting:

O Sec. 153.138. CHILD SUPPORT ORDER AFFECTING JOINT CONSERVATORS. The
appointment of joint managing conservators does not impair or limit the authority of the court
to order a joint managing conservator to pay child support to another joint managing
conservator.

HB 453 does not remove or affect in any way the strenuous protections the Texas
Code has against child abuse or neglect.

HB 453 does not affect a judge’s authority to protect a child.

HB 453 does not change each parent’s duties and responsibilities to their child.
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State of Children in Texas

Each year, approximately 100,000 children in Texas are subject to orders that restrict them to a minimum
amount of time that they can see and spend time with their other fit parent. In 2015, Texas had approximately
2.4 million kids living in a single parent household. Many of these children had a parent taken from them
where the parent did not do anything wrong. The perception within society is that the court considers the best
interests of the child and makes these decisions for the greater good. When this isn’t the case however, the
parent and child can be made to feel very helpless with no remedy. The Texas Family Code does not correspond
with American family values concerning parental involvement in their children’s lives and protection of
fundamental family rights between two fit and involved parents. The social science also supports that affecting
the integrity of each child-parent relationship without proper caution is possibly the most destructive thing that
the court could do to a child. A child of divorce or separated parents could be left to spend a lifetime trying to
overcome the loss and deficit of the absent parent.

Kids Living in Single Parent Families

Did you know?

According to the Annie E. Casey Foundation, Texas ranked 43" among the 50 states in overall child well-being based on
measures in four categories:

Health

Education

Economic well-being
Family & community

According to several surveys and studies...

63% of youth suicides™™ (5 times the national average)

75% of juvenile drug abuse™ (10 times the national average)

85% of youths in prison™! (20 times the national average)

71% of school dropouts™ (9 times the national average)

71% of teen pregnancies ™ (9 times the national average)

90% of homeless and runaway children™ (32 times the national average)
85% of children with behavior problems® (20 times the national average)

...are children with limited or no contact with one of their parents.

In 2015 approximately 2.4 Million children lived in single-parent homes.
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Shared* Parenting is Linked to Equal or Better Outcomes for Children of All Ages

According to the summary of 40 Studies on Outcomes for Children, shared parenting can improve Texas’ overall child
well-being based on measures in five categories:**

= Academic or cognitive outcomes, which include school grades and scores on tests of cognitive development such as
language skills;

= Emotional or psychological outcomes, which include feeling depressed, anxious, or dissatisfied with their lives;

= Behavioral problems, which include aggression or delinquency, difficult or unmanageable behavior at home or
school, hyperactivity, and drug or alcohol use;

= Physical health and smoking, which also include stress-related illnesses such as stomach aches and sleep disturbances;
and

= Quality of father-child relationship, which includes how well they communicate and how close they feel to one
another.

*Do not confuse the word "shared" or "joint" with "equal". Just as "separate" was not "equal" during the
time of school desegregation, "shared" and "joint" is not "equal” in terms of child custody possession
policy. _ . _ _

According to the Annie E. Casey Foundation, Texas ranked 43rd" among the 50 states in overall child well-
being.
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Equal Parenting is Linked to Better Outcomes for Children of All Ages
AND the State of Texas

Reduction of negative social impact on children to include juvenile detention, teen pregnancies, suicides,
school dropouts, drug abuse, sex trafficking, better educational performance, less single-parenting abuse,
lower morbidity, etc.

Reduction of time required in the court for fights over possession time will free up court dockets for cases
regarding child abuse, domestic violence, and criminal cases.

Reduction of court dockets can reduce workload and reduce judicial turnover.

o More than 40% of the 880,823 cases filed in district courts were family cases.[¢]

More than 40 percent of

Civil ‘_ 20% tf?e 8?80,823 cases filed rfv
district courts were family
Civil Rel. to cases.
Criminal ‘- 5%

Juvenile . 2%

o 89% of divorce cases were filed in district courts.[6]

o Family cases take the longest to clear off of the courts case load.[*®]

Clearance Rates

Crininct - 7%
cvi 7%
The clearance rates for
e, " cases in the district courts
were near or exceeded
ronily 75% 100 percent, except in
‘amily law cases.
soerie [ '02% Jamiy
Overc! - %%

o

More fair administration of justice increases satisfaction and decreases court filings:
* Protection of rights would decrease litigation.
Reduction of financial burden on tax payers.

Cost savings for Texans and budget savings for Legislature.
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Equal Parenting is Linked to Higher Compliance with Child Support Payments

e Child support compliance was 90.2% in cases of joint custody;
e Child support compliance was 79.1% where access to the child was protected by a visitation order; and

e Child support compliance was only 44.5% where neither joint custody nor access were protected by an order.”!

Title 1V-D (child support) cases accounted for 40 percent of the 337,387 family cases filed.™™®

More Parenting time increases child support compliance and decreases the need for enforcement filings.
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MYTHs VS. FACTs

Myth 1:  Texas already has equal parenting.

Fact: Texas Standard Possession Order is a 76/24 split, on a yearly average. (80/20 split if you ignore the month of July)

Current Proposed
Sec. 153,312 Sec. 153.352
Standard Modified 5.P.0. Equal Parenting Standard Possession | Modified 5.P.0.
Possession Order Order (5.P.0)

{5.P.0)

15t Choice and 1st Choice and
Most Common Maost Common
Visitation Visitation
Schedule Schedule
S=c.153.252 (2} Section 153.134c)
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Standard Possession Order for 2017

Hours in A year 8760 hrs
Hours with Non-Custodial Parent 2060 hrs (24%)
Nights in a year 365 nights
Overnights with non-custodial 80 Overnights
parent (22%)

But what if we exclude the month of July? The yearly average amount of time for the non-custodial parent
drops to 18% and overnights drop to 16%!!

July |

s I m [T [w/[T]FTJ[Ss

155 00| i22i00] i2a00]

s|ED.0[me.00 11|
[24.00[ 22.00)
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Modified Standard Possession Order for 2017

Hours in A year 8760 hrs
Hours with Non-Custodial Parent 2902 hrs (33%)
Nights in a year 365 nights
Overnights with non-custodial 139 Overnights
parent (38%)

But what if we exclude the month of July? The yearly average amount of time for the non-custodial parent
drops to 24% and overnights drop to 33%!!
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MYTHs VS. FACTs

Myth 2:  An equal possession order causes instability and confusion for the
children.

Fact: The Standard Possession Order is far more confusing and distressing than equal parenting. Child caring

responsibilities are split nearly equally between cohabitating parents so it is unusual to a child to transfer the majority of
child care to one parent.

o Children strongly favor equal parenting (Fabricius 2003; Finley and Schwartz 2007)

e Adults who went through divorce as children would have preferred equal parenting [70% of primary residence
and 93% of shared parenting arrangements] (Fabricius 2003)

o Children of primary residence arrangements had feelings of insecurity and rejection by the non-custodial parent
as well as anger towards both parents for not allowing an opportunity for a meaningful relationship with both
parents (Fabricius 2003)

e Primary residence arrangements highly correlated with parental alienation and parental disengagement (Kruk
2010a, Kruk 2010b, Amato, Meyers and Emery 2009)
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MYTHs VS. FACTs

Myth 3:  Equal parenting forces kids to live out of a suitcase.

Fact: A Standard Possession Order requires a child to switch households 12-14 times per month.

The most common equal parenting schedule (one week with mom, one week with dad) is only
4-6 transfers per month.

September |
September
5 M T W

o 4 5
}_‘TD 11 12
R 18 19
a4 25 26

¢ 4 exchanges in one month with equal

oy - 10 "11"113“ parenting. And notice, all the

exchanges are at school so parents
don't even have to interact, which

shields children from conflict, if

there 1s any.

13 exchanges 1in one month with the
current standard possesion order.
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MYTHs VS. FACTs

Myth 4:  Allowing the children to live primarily with one parent is empirically
supported, equal parenting is not.

Fact: Several studies have demonstrated the CONSENSUS among social scientists condemning our current possession
model and agreeing on equal parenting.

Dr. Warshak from the University of Texas has published an analysis of four decades of research regarding parenting plans
entitled “STEMMING THE TIDE OF MISINFORMATION: INTERNATIONAL CONSENSUS ON SHARED
PARENTING AND OVERNIGHTING”. The analysis was endorsed by 112 other researchers indicating a consensus
among researchers condemning our current presumption that a child should spend the majority of time with only one of
their parents.

Dr Linda Nielsen from Wake Forrest University has published “Shared physical custody: Summary of 40 studies on
outcomes for children.” Where she determined from 40 studies that “Overall the children in shared parenting
families had better outcomes on measures of emotional, behavioral, and psychological well-being, as well as
better physical health and better relationships with their fathers and their mothers, benefits that remained
even when there were high levels of conflict between their parents.”

Additionally, Dr. Nielsen is about to release similar study “Shared physical custody versus sole physical custody:
Summary of 51 studies on outcomes for children” where she finds that “In 42 of the 51 studies, children who lived in
shared physical custody families had better outcomes than children who lived in sole physical custody
families.”.
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Equal Parenting and effects on Education

Shared parenting results in better academic performance than a primary residence visitation schedule (Holstein,
2015)

Children in shared-parenting arrangements achieve far better academic test results than those living in single-
parent households where sole custody is in place (Bergstrom, 2015).

Research shows that shared parenting would result in fewer cases of truancy, delinquency, gang-related activity,
few juvenile crime, and teen pregnancies. (Holstein, 2015)

A meta-analysis of 33 studies also reported better emotional, behavioral, and academic functioning for children in
joint physical custody compared to children in sole custody, regardless of the level of conflict between

parents (Bauserman 2002)

The Stanford Custody Project followed children from 1,100 divorced families over a 4-year period. In sum,
shared parenting was linked to better emotional, academic, psychological, and social well-being over the 4 years,
as well as to more enduring relationships with their fathers.(Maccoby & Mnookin, 1992)

Of 1,200 families studied, half had shared parenting plans. Three years after their parents’ divorce, the shared
parenting children had better relationships with their fathers, and their fathers were more likely (90%) to be
involved in school activities than the other fathers (60%). (Melli & Brown, 2008)

Active Fathers effects on Education

Active engagement... and on-going school-related discussions between fathers and their adolescents significantly
lowered the probably of school failure when compared to adolescents with less actively engaged fathers (Lamb,
M.E. & Kelly, J.B. 2009)

Higher levels of paternal involvement in their children’s schools was associated with better grades, better
adjustment, fewer suspensions, and lower dropout rates than were lower levels of involvement (Nord, Brimhall, &
West, 1997)

When a child’s father is actively involved in his or her life, the child has better academic results. (Jones &
Mosher, 2013)

Fatherless effects on Education

(5/6 noncustodial parents are fathers)

Father loss after divorce is associated with difficulties in_children’s school-based, social and personal adjustment
and diminished self-concept. (Parish 1987)

There is a decrease in post-divorce academic performance of 30% of the children with absent fathers following
divorce. Access to both parents seemed to be the most protective factor in academic performance. (Bisnaire,
Firestone and Rynard 1990)

70% of all high-school drop outs come from a single-parent home. (Holstein, 2015)
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Equal Parenting Effects on Mental Health

Divorce is the second most common Adverse Childhood Experience (ACE) which predicts health and social
problems as an adult. (CDC)

Children involved in shared parenting suffer less depression and exhibit less anger, hyperactivity, and
delinquency. (Holstein, 2015)

Children from shared parenting families were better adjusted (across measures of emotional and behavioral
adjustment, self-esteem, ...than children in sole residence families, and they were very similar to children in
intact families. (Bauserman 2002)

Children of divorce in Wisconsin had fewer stress related illnesses as well as less depression and other health
problems in shared physical custody compared to sole mother custody (Melli and Brown 2008)

Amato (1993) reviewed the literature on frequency of contact with nonresident fathers and children’s well-being
and found 15 studies in which frequent contact appeared to benefit academic achievement, psychological
adjustment, self-esteem...(Fabricius, W., & Luecken, L. (2007).)

In a longitudinal study of post-divorce custody arrangements children in shared physical custody were better off
academically, emotionally and psychologically and less stressed .... (Turunen, J. 2014)

The Stanford Custody Project followed children from 1,100 divorced families... the shared parenting children
were better off on all measures of emotional, academic, and behavioral well-being... Maccoby & Mnookin, 1992)
We can thus conclude that having equally shared residence is associated with markedly lower likelihood of stress
for the children (Turunen, J. 2014)

Children in shared arrangements experienced much less initial distress at parental separation. Four years later, the
children reported in interviews that they had not experienced the feeling of loss of one parent, nor adjustment
problems (Pearson, J., & Thoennes, N. (1991).)

Children sharing residences equally, have lower likelihood of experiencing high levels of stress. (Turunen, J.
2014)

Fatherless effects on Mental Health

(5/6 noncustodial parents are fathers)

The lingering situation of minimal parenting time with fathers for great numbers of children is a serious public
health issue. (Fabricius, W., Sokol, K., Diaz, P., & Braver, S. 2012)

Adolescents between the ages of 14-19 have higher self-esteem and_less depression when they have greater
intimacy with their fathers. (US Department of Health and Human Services, 2015)

In response to the loss of a father after divorce... The three most commonly occurring problems were
psychological distress, affecting 69% of the sample, academic problems, affecting 47% and aggression towards
parents, affecting 41%. (Legg, Mendell and Riemer 1989)

A longitudinal study has shown that father involvement correlates with lower levels of child emotional distress
(Ramchandani et al., 2013);

Custodial parents overwhelmed by the sole responsibility of care are less physically and emotionally available
(Lamb and Kelly 2009; Kelly 2007; Kelly 2003)

6,474,144 Texans have a mental illness. This number includes over 5 million adults and over 1.4 million

children. (The U.S. Surgeon General)

211,234 Texans Received Services in the Texas mental health system in 2012: (Texas Department of State

Health Services)

$374,077,387 Funding for Individuals Person Served by the Texas Mental Health System in 2012 (Texas

Department of State Health Services)
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Texas Parenting Bills (Proposed - Current)

TX SCR2 | 2017-2018 | (85th R.S.), Caption: Urging Congress to propose and submit to the states for
ratification the Parental Rights Amendment to the U.S. Constitution.

TX HB453 | 2017-2018 | (85th R.S.), Caption: Summary Relating to equal parenting orders in suits
affecting the parent-child relationship.

TX HB 1617 | 2017-2018 | (85t R.S.), Caption: Relating to procedures in a suit for dissolution of a
marriage or a suit affecting the parent-child relationship. Temporary orders during appeal.

TX HB 1361 | 2017-2018 | (85t R.S.), Caption: Relating to the dismissal of certain suits affecting the
parent-child relationship in which the court has rendered a temporary order.

TX SB 874 | 2017-2018 | (851 R.S.), Caption: Relating to the mandatory dismissal of certain suits
affecting the parent-child relationship involving the Department of Family and Protective Services.
TX SB 1495 | 2017-2018 | (85t R.S.), Caption: Relating to the rendition of certain temporary orders
during the pendency of a suit for modification of an order that provides for the conservatorship,
support, or possession of or access to a child.

TX SB 816 | 2017-2018 | (85™ R.S.), Caption: Relating to the modification of an order establishing the
conservatorship of a child.

TX SB 816 | 2017-2018 | (85™ R.S.), Caption: Relating to the rendition by a court in a suit affecting the
parent-child relationship of an order that is contrary to the expressed wishes of the child’s parent.

TX HB 1899 | 2017-2018 (851 R.S.), Caption: Relating to the rendition by a court in a suit affecting the
parent-child relationship of an order that is contrary to the expressed wishes of the child’s parent.
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Texas Parenting Bills (Proposed - Past)

2015: HCR 36, Caption: Urging Congress to propose and submit to the states for ratification the Parental Rights
Amendment to the U.S. Constitution, was introduced by Rep. Burkett on Jan. 8 and assigned to the House State
and Federal Power and Responsibility Committee. STATUS: Died.

2015: HB 2363 (84th R.S.) Caption: Relating to equal parenting orders in suits affecting the parent-child
relationship. STATUS: Died.

2013: HCR 38, Caption: Urging Congress to propose and submit to the states for ratification the Parental Rights
Amendment to the U.S. Constitution, was introduced by Rep. Burkett in March. It passed the House Committee
on State Sovereignty by a vote of 4-1 and passed the House, but could not be brought before the Senate in time.
2011: HCR 60, Caption: Urging Congress to propose and submit to the states for ratification the Parental Rights
Amendment to the U.S. Constitution, introduced by Rep. Burkett on Feb. 10, passed the House Select
Committee on State Sovereignty on April 14 by a vote of 5-1 (with 1 absent). It passed the House May 18, 2011,
by a vote of 123-21 (2 pnv, 4 absent). It failed to move quickly through the Senate.

2011: HB 1229 (82nd R.S.), Caption: Relating to equal parenting orders in suits affecting the parent-child
relationship. STATUS: Failed to receive affirmative vote in committee.

2011: SB 522 (82nd R.S.) Caption: Relating to equal parenting orders in suits affecting the parent-child
relationship. STATUS: Died

2007: HB 2927, (80th R.S.), Caption: Relating to equal parenting orders in suits affecting the parent-child
relationship. STATUS: Left pending in committee
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Equal parenting Provisions in Other States
(Texas has none!!)

Alaska Sec. 25.20.060.

“(c) The court may award shared custody to both parents if shared custody is determined by the court to be in
the best interests of the child. An award of shared custody shall assure that the child has frequent and
continuing contact with each parent to the maximum extent possible.”

Arizona 25-403.02(b)

“Consistent with the child's best interests in section 25-403 and sections 25-403.03, 25-403.04 and 25-403.05,
the court shall adopt a parenting plan that provides for both parents to share legal decision-making regarding
their child and that maximizes their respective parenting time. The court shall not prefer a parent's proposed
plan because of the parent's or child's gender.”

Idaho 32-717B.

"Joint custody" means an order awarding custody of the minor child or children to both parents and providing
that physical custody shall be shared by the parents in such a way as to assure the child or children of frequent
and continuing contact with both parents. The court may award either joint physical custody or joint legal
custody or both as between the parents or parties as the court determines is for the best interests of the minor
child or children. If the court declines to enter an order awarding joint custody, the court shall state in its
decision the reasons for denial of an award of joint custody.”

lowa 598.41

“The court may provide for joint custody of the child by the parties. The court, insofar as is reasonable and in
the best interest of the child, shall order the custody award, including liberal visitation rights where
appropriate, which will assure the child the opportunity for the maximum continuing physical and emotional
contact with both parents after the parents have separated or dissolved the marriage”

Louisiana LA Civ Code 132

“If the parents agree who is to have custody, the court shall award custody in accordance with their agreement
unless the best interest of the child requires a different award.

In the absence of agreement, or if the agreement is not in the best interest of the child, the court shall award
custody to the parents jointly”

Minnesota 518.17(a)

“.. the court must consider and evaluate all relevant factors, including: .....(10) the benefit to the child in
maximizing parenting time with both parents and the detriment to the child in limiting parenting time with
either parent...”
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Minnesota 518.175 subd. 5

“A modification of parenting time which increases a parent's percentage of parenting time to an amount that is
between 45.1 to 54.9 percent parenting time is not a restriction of the other parent's parenting time.”

Mississippi 93-5- 24 (1)

“(1) Custody shall be awarded as follows according to the best interests of the child:

(a) Physical and legal custody to both parents jointly pursuant to subsections (2) through (7).”

2016 Missouri 452.375(5)

“Prior to awarding the appropriate custody arrangement in the best interest of the child, the court shall
consider each of the following as follows:

(1) Joint physical and joint legal custody to both parents, which shall not be denied solely for the reason that
one parent opposes a joint physical and joint legal custody award. The residence of one of the parents shall be
designated as the address of the child for mailing and educational purposes”

Nebraska 42-364(3)

“Custody of a minor child may be placed with both parents on a joint legal custody or joint physical custody
basis, or both.”

South Dakota 25-5- 7.1

“If the court awards joint legal custody, it may also order joint physical custody in such proportions as are in
the best interests of the child, notwithstanding the objection of either parent.”

Utah 30-3- 10.2.

“(1) The court may order joint legal custody or joint physical custody or both if one or both parents have filed a
parenting plan in accordance with Section 30-3-10.8 and it determines that joint legal custody or joint physical
custody or both is in the best interest of the child.

Washington 26.16.125

"Henceforth the rights and responsibilities of the parents in the absence of misconduct shall be equal, and one
parent shall be as fully entitled to the custody, control and earnings of the children as the other parent, and in
case of one parent's death, the other parent shall come into full and complete control of the children and their
estate."
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Equal Parenting bills proposed across the country this year

Alabama SB186

“This bill would create a rebuttable presumption that both parents are fit to make parenting decisions and to
have maximum parenting time with their child.”

Connecticut HB6645

“That section 46b-56a of the general statutes be amended to provide that in cases involving the custody of a
child, there shall be a presumption that a shared parenting arrangement that provides the parents with equal
access to the child is in the best interests of the child, unless the court is provided with overwhelming evidence
to the contrary.”

Iowa HF71

“If joint legal custody is awarded to both parents, the court shall award joint physical care to both joint
custodial parents upon the request of either parent, unless the court determines that joint physical care is not
in the best interest of the child.”

Kentucky HB492

“In making an order for temporary custody, there shall be a presumption that the parents or a de facto
custodian joined under subsection (77) of this section shall have temporary joint custody and shall share equally
in 16 parenting time.”

New Hampshire HB236

“ There shall be a rebuttable presumption that shared parenting and shared residential rights and
responsibilities are in the best interest of the child or children.....

“Shared parenting” means an arrangement by which:

(a) A child has comparable time with each parent appropriate to:
(1) The developmental age and status of the child;

(2) The child’s routine schedule of school and other activities;
(3) Holidays and other child-centered special events; and

(4) The parent’s availability to fulfill parenting responsibilities.

(b) The child’s material, developmental, educational, and emotional needs are provided by the parents
according to the parents’ individual capability.”
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New York SB257

“SHALL award the natural guardianship,

charge and custody of such child to [either parent] BOTH PARENTS, IN THE ABSENCE OF AN ALLEGATION
THAT SUCH SHARED PARENTING WOULD BE DETRIMENTAL TO SUCH CHILD”

New York SB2267

“The provisions of this act establish a presumption, affecting the burden of proof, that shared parenting is in
the best interests of minor children.”

North Dakota HB1392

“In any proceeding dealing with a dispute between the parents of a child over the parental rights and
responsibilities over a child, there is a presumption that each parent is fit to care for the child and to make with
the other parent joint decisions for the child. In any proceeding in which that presumption is not rebutted, if
requested by either parent, the court may not apply the best interest analysis mandated in subsection 1 of this
section and shall award each parent equal decisionmaking responsibility and equal parenting time and
residential responsibility.”

Oregon SB550

“It is the policy of this state to: (6) Presume, subject to rebuttal, that equal parenting time is in the best
interests of the child.”

South Dakota SB72

“If joint legal custody is awarded, pursuant to § 25-5-7.1, there shall be a rebuttable presumption that both
parents have joint physical custody of their children. Joint physical custody of the children is defined as equal
time-sharing. The burden of overcoming the presumption rests on the parent challenging the presumption. The
presumption may be overcome by demonstrating that joint physical custody would not be in the best interest of
the children by weighing the factors set forth in §§ 25-4A-21 to 25-4A-27, inclusive, or by one”

Texas HB453

“(c) If the court renders an order appointing the parents joint managing conservators under this section, the
court shall enter a possession order under Subchapter F-1 that provides for equal parenting”

Vermont HB166

“To the extent that it is reasonable and in the best interests of the 6 child, the court shall order shared parental
rights and responsibilities and equal 7 parent-child contact.”
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Washington HB1554

“There is a presumption that it is in the best interest of the child p. 3 HB 1554 1 to establish an equal residential
schedule that provides each parent with equal time and contact with the child unless...”

West Virginia SB189

“The court shall consider granting shared physical and shared legal custody in cases where the parents do not
agree to shared custody. If the court does not grant shared custody under this subsection, the court shall cite
clear and convincing evidence that shared custody is unreasonable and not in the best interest of the child to
the extent that the legal custodial relationship between the child and a parent should be severed.”
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A Special Letter from Dr. Linda Nielsen

WAKE FOREST

UNIYERSITY

Subject: Shared physical custody research

From: Dr. Linda Nielsen
Professor of Adolescent and Educational Psychology
Box 7266 Winston Salem, NC 27109
www.wfu.edu/~nielsen nielsen@wfu.edu

I am frequently invited to present research seminars to judges, lawyers, mental health workers and legislative
committees who are interested in what the empirical studies have concluded about the advantages or
disadvantages to children who live in shared physical custody families.

In my peer reviewed academic journal articles, I have summarized and critiqued all of the existing studies
published in English in academic journals that have compared the outcomes for children in shared physical
custody to the outcomes for children in sole physical custody. In these research studies “shared physical
custody” means that the children live year-round at least 35% and usually 50% of the time with each parent. In
contrast, “sole physical custody” means that the children live primarily or exclusively with one parent and
spend less than 35% of the time with their other parent.

The children’s well-being in these studies is measured by standardized instruments and is then assessed using
various statistical procedures. The outcomes that have been studied include: academic performance, emotional
and psychological problems (primarily depression and anxiety), physical health, stress related health problems
(such as insomnia and stomach aches), the quality of the relationships with parents, stepparents and
grandparents, behavioral problems, self-esteem and life satisfaction, and the use of drugs, alcohol, or nicotine.

In 42 of the 51 studies, children who lived in shared physical custody families had better outcomes than
children who lived in sole physical custody families. In 4 of the 51 studies the outcomes were mixed, meaning
that children in shared physical custody did better on some outcomes and worse on others. In 5 of the 51
studies, the children did equally well in both types of families. It is important to note that, in the studies that
considered family income and parental conflict before comparing the children’s outcomes, children in the
shared physical custody families still had better outcomes.

Please email me if you would like a copy of any of my research articles.
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Expert Opinion on Shared Parenting , Dr. Linda Nielsen (Testimony Excerpt)

Dr. Linda Nielsen (a nationally recognized expert on the parent-child relationship) provided
testimony in an Alabama court on August 10, 2015.

e Dr. Nielsen has been teaching, researching, and writing about adolescents and father-
daughter relationships since 1970.
e She is a member of the American Psychological Association, National Council on Family

Relationships, Council on Contemporary Families, and the Association of Family and
Conciliation Courts.

Her expert testimony included the following:

e Over the past 25 years, there have been 40 published, peer reviewed studies that compare
two family types: (1) sole custody and (2) shared parenting.

e A summary of 40 studies and consensus of over a hundred social scientists.

e The 40 studies and 112 experts agreed “shared parenting should be the norm for
parenting plans for children of all ages.”
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Trial Deposition of Dr. Linda Nielsen

1) 3 Minute Video Excerpt on Shared Parenting Research
e Video
2) 3 Minute Video Excerpt on Parallel Parenting

e Video
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Linda Nielsen 20

1 So anvbody who wanted to sit down and read the
2 40 studies could make exactly the same chart that I

3 made .

4 Q. All right. Let's go ahead and move on to what's

5 pre-identified as Exhibit 2. Iz there anvy consensus

] among social scientists about shared parenting; if so,
7 what do they advise?

a A If vou'd asked me thi=z a wyear ago, I would have said

g no, we don't have any consensus.
10 But we had a ground-breaking event in January
11 of 2014. 112 sgocial scientists from around the world
12 reached a consensus on shared parenting. They wrote
13 this in an article. It's written by Richard Warshak.
14 It was published in an American psyvchological journal
15 called Psychology, Public Policy and Law.
16 Those 112 experts agreed -- again, this is
17 ground breaking to get 112 social scientists to
18 agree -- and they agreed that based on the scientific
19 literature, shared parenting should be the norm for
20 parenting plans for children of all ages.
21 They also agreed, these 112 experts agreed,
22 the Court should rely on evidence that goes beyond the
23 issue of conflict, such as the guality of parenting.
24 These 112 people alsoc agreed if the conflict
25 is generated by a parent who feels the other parent is

Freedom Court Reporting, Inc 877-373-3660
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Linda Nielsen 21

1 trving to marginalize his or her participation in

2 raising the children, the Court should make an effort

3 to educate the gatekeeping parent about the benefits of

4 parenting plans in crder to strengthen children's

5 relationships with both parents.

6 These 112 people also agreed that there are

7 some parents who are unfit, meaning they abuse their

8 children, they have drug and alcohol problems.

9 Cbviously the 112 experts are saying these are children
10 who would need to be protected from those parents even
11 when the parents were living together. Those parents
12 are not candidates for shared parenting.

13 But again, it's a -- it's a phenomenal paper.

14 I really want to menticn here that of these 112 experts

15 were two former presidents of the American

16 Psychological Association, editor of the Journal of

17 Child Attachment, five deans of universities, seventeen

18 department chairs, eight professors with endowed

13 chairs, and some of the most renowned researchers in

20 the world who have spent their careers locking at the

21 research on children of divorce.

22 Q. Okay. One of the things yvou =aid that the judge should

23 look at is the guality of parenting. What do you mean

24 by that?

25 A When we define guality parenting, we're -- as social
Freedom Court Reporting, Inc 8§77-373-3660
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Linda Nielsen 4

e

1 A. Yez, let me just glance through here a minute.

2 (Witness reviews document)

3 I think you'we pretty much covered the

4 highlights there, because the -- the guestion that ycu
5 were initially asking is, but all families are unique,
6 so we can't apply a one size fits all, you know, and

7 again, what we're saying 1s, yes, all families are

8 unique. All children are unique. All parents are

9 unigque. All the people in these studies were unique
10 from one another. That doesn't negate the outcome of
11 the shared parenting.
12 Q. Basically it's a universal rule that shared parenting
13 is preferable so long as both of the parents are fit?
14 A, Yes.
15 Q. All right. Let's continue on to Exhibit 8. For shared
16 parenting to work, don't the parents have to get along
17 and be friends, or at least friendly?
18 A No. This is some of the most surprising research. To
19 me actually, this was the research that I spent the
20 most time looking at.
21 The assumption that social scientists started
22 with, assumption, hypothesis, gquesswork, we were
23 guessing that parents who do shared parenting, they
24 have to be friendly and cooperative and communicative,
25 low conflict, they work closely together, they're a

Freedom Court Reporting, Inc 877-373-3660
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Linda Nielsen 46

1 co-parenting team, you know, they're teammates, they're
2 working on the same time, they have the same parenting
3 styles. That's the assumption that we started from.
4 That was the hypothesis that we started with. I mean,
5 it's -- that just sort of makes sense intuitively.
& What we found when we actually locoked at the
7 data -- we've put our gut feelings aside -- when we
a3 loocked at the data, what the studies were showing us
9 was that the parents who are deoing the shared
1 parenting, the parents who are in these 40 studies,
11 most of them are not co-parenting. Co-parenting sounds
12 like you're working together, ckay?
13 What we found is that most of them are doing
14 what -- the term we've come up with now is, they are
15 parallel parenting. Thiz means they don't communicate
16 a lot with one another. They do have conflicts over
17 parenting issues. They don't try to coordinate
18 everything between their households. They
19 parallel-parent, just like parallel tracks on a
20 railroad track. You leave one another alcone. You hawve
21 a very detailed parenting plan that helps you work out
22 the sorts of iassues that you'd normally have to talk
23 about, like transportation issues. Co-parenting only
24 works for a very small percentage of the parents who
25 hawve shared parenting.
Freedom Court Reporting, Inc 877-373-3660
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1 So what we've seen now 1s, we were wrong,
2 ckay? We started with the wrong hypothesis. And what
3 we see now 1s, 1f the parents have a businesslike
4 relationship, they leave one another alone, they don't
5 have to be in a lot of conversation together, they
6 don't have to even have contact with one another, they
7 don't have to deliver the children door-to-door --
8 door-to-door delivery 1s a bad idea. Exchange the kids
9 at school, okay?
10 So we do things in parallel parenting to keep
11 the parents' conflict low by keeping the parents as
12 separate as possible. You don't set your goal of,
13 let's make these two pecple friendly co-parents like a
14 team.
15 So we were wrong. We started with the wrong
16 hypothesis and fortunately what the research has shown
17 is, parallel parenting works fine. The kids benefit
18 from that. If the co-parenting team can happen, that's
18 great. But if it doesn't happen, it doesn't matter.
20 Well, in a lot of cases I've -- you know, generally
21 speaking, parents are encouraged to try and come to
22 zome =zort of an agreement on how they can -- how they
23 can work together. Now, if parents don't and they're
24 ordered into shared parenting and it's not a matter of
25 their agreement but just purely a Court order, do the
Freedom Court Reporting, Inc 877-373-3660
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Appendix A: Sixteen arguments for an equal-parental-responsibility presumption

Dr. Edward Kruk

Equal parenting preserves children’s relationships with both parents.

Primary residence arrangements highly correlated with parental alienation and parental disengagement
(Kruk 2010a, Kruk 2010b, Amato, Meyers and Emery 2009)

Children of primary residence arrangements spend 30% more time in substitute care (Melli and Brown
2008, Lamb and Kelly 2009)

Regular interaction with both parents is psychologically important for toddlers (Lamb and Kelly 2009,
Pruett et al 2003)

Equal parenting preserves parent’s relationships with their children.

The constraints of traditional access is strongly associated with contact loss, 30% of children of divorce
have no contact with their nonresidential fathers (Kruk 2010 a/b; Amato, Meyers and Emery 2009)
Parents who lose contact with their children after divorce manifest post-traumatic stress (Kruk 2010a/b)
Suicide among divorced parents 2.4 times higher than non-divorced (Kposowa 1999)

Suicide among divorced fathers 9.8 times more likely than divorced mothers (Kposowa 2000)
Custodial parents overwhelmed by the sole responsibility of care and are less physically and
emotionally available (Lamb and Kelly 2009; Kelly 2007; Kelly 2003)

Sole custody reinforces women’s traditional economic dependence on men, equal parenting would put
pressure on governments to address the wage gap between men and women (Pulkingham 1994)

Equal parenting decreases parental conflict and prevents family violence.

Equal parenting schedules usually provide less parental contact than a s.p.o. schedule

Negative consequences of parental conflict on children are diminished with shared parenting (Pruett et
al 2003)

Positive effects of equal parenting are independent of parental conflict (Sandler et al 2008, Gunnoe and
Braver (2001), Bauserman (2002) and Fabricuis and Leucken (2007)

Equal parenting counters the harmful effects of parental conflict (Fabricius, Diaz and Braver 2012)
Analysis of 50 North American studies conclude that equal parenting was associated with less parental
conflict and less relitigation (Bauserman 2012)

Parental conflict increases with primary residence arrangements (Bauserman 2012 and 2002, Melli and
Brown 2008)

Half of first time family violence occurs after divorce in the context of a primary residence system (Ellis
and Wight-Peasley 1986; Hotton 2003; Johnson and Hotton 2003, Johnston , Roseby and Keuhnle
2009)

If the wrong choice is made in a primary residence based system, a child could end up in the care of a
more abusive, adversarial and alienating parent (Richardson 2006)

Most parents can learn to minimize conflict if incentivized and equal parenting provides that incentive
(Kruk 2008)

Conflict should not be a factor in determining the parenting plan, unless the conflict involves
documented history of physical abuse or violence (Nielsen 2013)

Equal parenting reflects children’s preferences and views about their needs and best interest.
Children strongly favor equal parenting (Fabricius 2003; Finley and Schwartz 2007)

Adults who went through divorce as children would have prefered equal parenting [70% of primary
residence and 93% of shared parenting arrangements] (Fabricius 2003)

Children of primary residence arrangements had feelings of insecurity and rejection by the non-
custodial parent as well as anger towards both parents for not allowing an opportunity for a meaningful
relationship with both parents (Fabricius 2003)

Equal parenting reflects parent’s preferences and views about their children’s needs and best
interest.
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Public opinion polls suggest 80% of population want equal parenting (Nanos Research 2009; Fabricius
et al 2010)

Disconnection between the opinion of legal professionals and public opinion (Pruett, Hoganbruen, and
Jackson 2000)

Parents agree that equal parenting is in the best interest of the child (Kruk 2010a/b)

Equal parenting reflects child care-giving arrangements before divorce.

Children form primary attachment bonds with both parents (Rutter 1995; Lamb and Kelly 2009)
Parental responsibilities are nearly equally shared in marriage (Atwood 2007; Marshall 2006; Bianchi,
Robinson and Milkie 2006, Pew Research Center 2015)

Equal parenting enhances the quality of parent-child relationships.

Equal parenting arrangements allow parents to exercise all of their parental responsibilities (Flouri
2005)

Attachment bonds are formed through participation in daily routines (Lamb and Kelly 2009; Fabricius et
al 2010)

Parents need quantity of time to get quality of time (Amato and Dorius 2012)

There is a direct relationship between quantity of time and quality of parent-child relationships (Amato
and Dorius 2012; Lamb and Kelly 2009; Kruk 2010a; Fabricius et al 2010, Fabricius et al 2011)

For children, attachment and feelings of “mattering”, cared for and cared about are not possible within
the constraints of a primary residence arrangement (Trinder 2009)

Closeness, warmth and mutual understanding are elusive within constraints of the traditional primary
residence model (Smyth 2009)

Equal parenting puts less burden and stress on parents (Bauserman 2012)

Equal parenting decreases parental focus on “mathematizing time” and reduces litigation.
Too much debate in litigation is spent on “mathematizing time” (Smyth 2009)

Scarcity of resources due to ongoing litigation accounts for much of the negative impact of divorce
(Semple 2010)

Less hostile litigation is a key factor in contributing towards co-parenting (Bonach 2005)

In Australia, after equal parenting was implemented, 72% of parents now settle divorces without legal
services (Kaspiew et al 2010; Kaspiew et al 2009)

Equal parenting provides an incentive for inter-parental negotiation, mediation and the
development of parenting plans.

In Australia, after equal parenting was implemented, 72% of parents now settle divorces without legal
services (Kaspiew et al 2010; Kaspiew et al 2009)

Ordered equal parenting within a hostile divorce gradually gives way to cooperative co-parenting
(Birnbaun and Fidler 2005)

. Equal parenting provides a clear and consistent guideline for judicial decision making.

In making decisions regarding custody and access judges do not consult relevant research (Kelly and
Lamb 2000) and are highly susceptible to error bias (Firestone and Weinstein 2004; McMurray and
Blackmore 1992)

Judges routinely make mistakes and award custody to the more litigious parent, children then run the
risk of being exclusively in the care of an abusive parent (Melton 1989)

Although many cases are settled out of court, the judges decisions set the precedence (Kruk 1991)
Equal parenting provides a clear evidence based definition of the child's needs in divorce (Emery 2007)

. Equal parenting reduces the risk and incidence of parental alienation.

Parental alienation affects a sizeable number of children of divorce (Bernet et al 2010; Baker 2005;
Bala, Hunt and McCarney 2010)

Consensus is that severe alienation is abusive to children (Fidler and Bala 2010)

Parental alienation flourished when one parent has exclusive care and control (McMurray and
Blackmore 1992)
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12.

13.

14.

15.

16.

Equal parenting enables enforcement of parenting orders, as parents are more likely to abide by
an equal parenting order.

Access denial is endemic in primary residential arrangements (Kruk 2010a)

Rank ordering of parents fuels discord (Warshak 2007)

With equal parenting neither parents relationship with their child or their parental identity is threatened
(Kelly 2007, Kruk1993b)

Parents more likely to abide by an equal parenting order which is perceived as fair, than a traditional
visitation order which they perceive as giving them veto power or is inherently biased (Brinig 2001)

Equal parenting social justice imperatives regarding protection of children’s rights.

Children with married parents have the protection of the “strict scrutiny” due process measure, which
must be observed before their parents can be taken away. Whereas children of non-married parents
have a less strenuous standard, the “best-interest-of-the-child” discretionary standard.

Equal parenting social justice imperatives regarding parental authority.

No basis in law or psychology for choosing one parent over the other, when both are “good enough”
(Kelly and Johnson 2005)

Unequal parenting arrangements are perceived as unfair and ths more likely to break down thaN equal
parenting arrangements (Warshak 2007; Melli and Brown 2008; Brinig 2001)

Shared and equal parenting arrangements are stable over time (Berger et al 2008; Cashmore and
Parkinson 2010; Brinig 2001)

The discretionary best-interest-of-the-child/sole custody module is not empirically supported.
The legislatures continue to enact or maintain laws and family judges issue residential orders that
directly contradict empirical research data and the teachings of child psychologist and sociologist
specializing in child welfare. (Kelly 1991)

A rebuttable legal presumption of equal parenting responsibility is empirically supported.
Meta-studies comparing equal parenting and non-equal parenting arrangements found significantly
better outcomes for children in equal parenting himes on all measures of general and divorce-specific
adjustment (Bauserman 2002/2012)

Studies comparing court ordered equal parenting (against objections of parents) and self selected
equal parenting found both fared equally well, confirming the findings of earlier studies that equal
parenting works equally well for conflictual families (Benjamin and Irving 1989; Brotskey, Steinman and
Zemmelman 1988)

Mounting evidence reflects consensus on the issue that equal parenting is optimal for the majority of
children of divorce whose parents are in dispute (Fabricius et al 2010; Bauserman 2012; Nielson 2013)
In Australia where equal parenting has been enacted, to a degree, a review of equal parenting
legislation indicates that an equal parental responsibility presumption is widely supported by both
parents and professionals, is beneficial and is working well for children, including children under three,
according to parents; child custody litigation rates have dropped and most families of divorce settle
within a year with no use of legal services; they are making use of alternate dispute resolution centers;
equal parenting arrangements are durable and there is no evidence that high conflict has a more
negative affect for children in equal parenting homes than children in primary residence

home. (Kaspiew et al 2009)
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Shared Physical Custody: Summary of
40 Studies on Outcomes for Children

LINDA NIELSEN
Deprartment of Educarion, Wake Foress University, Winston-Salenr, North Carolina, USA

Ome of the most complex and compelling issues confronting poli-
cymakers, parenis, and professionals involved in making custody
decisions is this: What type of parenting plan is most bengficial for
the children after their parents separate? Move specifically, are the
outcomes any better or worse for children who live with each par-
ent at least 35% of the time compared to children who live primarily
with their motber and spend less than 35% of the time living with
their father? This article addresses this question by summarizing
the 40 studies that bave compared children in these two types of
Sfamilies during the past 25 years. Overall the children in shared
parenting families bad better outcomes on measures of emotiongl,
bebavioral, and psychological well-being, as well as bener physical
bealth and better relationships with their fatbers and their moibers,
benefirs that remained even when there were biph levels of conflict
betrveen their parents.

KEYWORDS  join physical custody, parenting plans, sharved par-
enting, sbarved residential custody

Dowwnloaded by [Wake Forest University] at 04:58 31 January 2005

Shared physical custody, more commonly referred to as shared parenting
or shared care, is the parenting arrangement in which children live nearly
equally with each parent after their separation. As fathers have become more
heavily involved in their children’s lives and as more mothers have resumed
working full time in the children’s preschool years, shared parenting has
become more common worldwide. The majority of children still live with
their mother and spend no more than every other weekend and perhaps
a midweek evening visit with their father. But a change is cleady under-
way. In Wisconsin, one third of the parents who divorced in 2007 had a
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614 L. Niglsen

5050 shared parenting plan and one fourth had a 25% time share (Bartfeld,
2011). Likewise, in 2008 in Washington State almost half of the children
were living at least 35% with each parent in 4,354 parenting plans (George,
2008). In Arizona, half of the parents who filed for divorce in 2002 shared
the residential parenting time 20% to 32% and another 15% shared 33% to
500 of the time (Venohr & Kaunelis, 2008). It is especially noteworthy that
in Wisconsin there are neady as many infants and toddlers (42%) as there
are G- to 10-year-olds (40%) in shared parenting families for those couples
who have separated in recent years (Bartfeld, 2011). In other countries a
similar trend has emerged. Rates of shared parenting have tripled in Belgium
since 1990 from 99 to more than 30% (Sodermans, Vanassche, & Matthijs,
20132, have risen in Denmark and in the Netherlands to 20% (Spruijt &
Duindam, 20100, and have increased to nearly 50% for parents who have
recently separated in Sweden (Swedish Government, 20111,

The question, therefore, is not whether shared parenting families are
on the rise. Clearly they are. The question is this: Are the children in these
families any better or worse off than children living primarily with their
maother and living less than 35% of the time with their father? Put more
bluntly, is the inconvenience of living in two homes worth it Fortunately,
there are now 40 studies that have addressed this question. Throughout this
article, the term shared parventing is used to refer to families where the
children live with each parent at least 35% of the time and generally 5026 of
the time. The term sole residence is used to refer to children who continue
to see their fathers, but who live primarily or exclusively with their mothers.
In the sole residence families, the exact amount of time that the children
spent with their fathers was not designated. As noted in Table 1, in 24 of
the 40 studies, all of the shared parenting children lived 50%% of the time
with each parent. In the other 12 studies, the children lived with their fathers
anywhere from 35% to 50% of the time.

LIMITATIONS OF THE RESEARCH

Downloaded by [Wake Forest University] at 04:58 31 Januany 2005

Trying to determine what impact shared parenting has on children has been
difficult for at least two reasons. First, children whose parents have higher
incomes or have the least conflict might have the better outcomes after their
parents separate, regardless of the parenting plan. So unless the study con-
trols for income and level of conflict, this leaves open the possibility that it
was not the shared parenting per se that made the difference. Unfortunately,
only 16 of the 40 studies have included these controls, as noted in Table 1.
still, even in those studies where income and conflict were not considered,
it would be a mistake to presume that those two factors mattered more than
the shared parenting because a number of studies have found no differences
in income or conflict between sharing and nonsharing couples (Buchanan &
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Shared Physical Custody 617

Maccoby, 199%; Cashmore & Parkinson, 2010; Kline, Tschann, Johnston, &
Wallerstein, 1989; Sodermans, Matthijs, & Spicewood, 2013).

A second limitation is that the parents’ characteristics and marital status
are not the same in all the studies—and those differences can affect the
outcomes for children independent of the parenting plan. For example, the
majority of parents in some studies were not married or living together when
their children were born—a situation that often goes hand in hand with
higher rates of poverty, incarceration, physical abuse, and substance abuse.
Along the same lines, some studies draw their conclusions from extremely
small, nonrandom samples, whereas others have impressively large, random
samples. As each study is presented, the unique characteristics of the sample
and the samples sizes are noted.

A third limitation is that although most of the researchers used standard-
ized instruments and walid procedures, others used measures that had no
established validity or reliability. Sample sizes also varied greatly. Describing
the methodological details and naming the many standardized tests used in
each of the 40 studies is beyond the scope of this article. Howewver, the limi-
tations of each study and whether the data came from standardized measures
will be briefly noted as a way of acknowledging that the findings from some
studies merit more weight than others.

METHOD

The 40 studies were identified by searching the databases in PsycINFO
and Social Science Research Index. The keywords used in the search were
shared parenting, shared care, joint or shared physical custody, shared or
dual residence, and parenting plans. Although 85% of the studies were pub-
lished in peer-reviewed academic journals, the remainder were reported in
government-sponsored reports. The findings of the studies were grouped
into five broad categories of child well-being as presented in Table 1: (a)
academic or cognitive outcomes, which includes school grades and scores
on tests of cognitive development such as language skills; (b) emotional
or psychological outcomes, which includes feeling depressed, anxious, or
dissatisfied with their lives; (c) behavioral problems, which include aggres-
sion or delinquency, difficult or unmanageable behavior at home or school,
hyperactivity, and drug or alcohol use; (d) physical health and smoking,
which also includes stress-related illnesses such as stomach aches and sleep
disturbances; and (e} quality of father—child relationships, which includes
how well they communicate and how close they feel to one another.

Downloaded by [Wake Forest University] at 04:58 31 January 2005

Positive Cutcomes for Children in Shared Parenting Families

We begin by summarizing the positive outcomes in the shared parenting
families. Twelve of the 40 studies included children under the age of ¢, but
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only 3 of those 12 focused exclusively on children under the age of 5, which
is why they are summarized separately.

L5 STUDIES

Beginning with the oldest studies, the Stanford Custody Project collected
data from 1,100 divorced families with 1,406 children randomly chosen from
the county’s divorce records. At the end of 4 years, the 51 adolescents in
the shared parenting families made better grades, were less depressed, and
were more well-adjusted behaviorally than the 355 adolescents who lived
primarily with their mother. The data came from interviews with the adoles-
cents, parents’ questionnaires, and a battery of standardized tests measuring
depression, anxiety, substance use, antisocial behavior, truancy, cheating,
and delinquency. The shared parenting children were better off on these
measures than the other children of divorce. The quality of the parent—child
relationship and how often they felt caught between their parents was also
assessed through interviews. The shared adolescents were less likely to be
stressed by feeling the need to take care of their mother. Moreover, having
closer relationships with both parents seemed to offset the negative impact
of the parents’ conflicts in those families where the conflict remained high.
Importantly, this study controlled for parents” educations, incomes, and levels
of conflict; used standardized measures to assess the children’s well-being;
used a randomized sample; followed the children over a d-year period; and
gathered data from both parents and the children (Buchanan & Maccoby,
1990; Maccoby & Mnookin, 1992).

Five smaller studies conducted in the late 1980s and early 1990s also
found equal or better outcomes for the shared children. The first study
included 35 shared parenting and S8 sole residence children ages 3 wo
11 with White, college-educated parents (Kline et al.,, 1989). Standardized
tests were used to measure the parents’ anxiety and depression and the chil-
dren's social, emotional, and behavioral problems, in addition to clinicians’
observations of parent—child interactions. Although there were no differences
in the children’s social or behavioral adjustment scores, the shared children
were better adjusted emotionally. Having a depressed mother, having par-
ents in high conflict (which was similar in both types of families), or the
child’s having a difficult temperament was more closely linked to the chil-
dren's well-being than was the parenting plan. In another study of similar
size, 3 years after the divorce, the 62 shared parenting children were less
depressed, less stressed, and less agitated than the 459 children in sole resi-
dence based on standardized tests completed by the mother about the child's
mental state and behavior. Especially important is that all of the children
had similar scores 3 years earlier when their parents divorced, suggesting
that the shared parenting was indeed having a positive impact (Pearson
& Thoennes, 1991). The other study by these same researchers should be

Downloaded by [Wake Forest University] at 04:58 31 January 2015
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viewed more speculatively because there were only 9 children in shared
parenting families compared to 83 children living with their mothers. Using
a standardized child behavior checklist, the two groups of mothers reported
no differences in their children’s depression, aggression, delinquency, or
somatic complaints (Pearson & Thoennes, 1991). In another very small study
with only 11 shared parenting families and 16 sole mother and 16 sole father
families 4 years after divorce, the parents reported no differences in how
well adjusted the children were on standardized measures of their well-
being and based on researchers’ interviews with the parents and the children
(Luepnitz, 1991). In yet another study with small samples, high-conflict par-
ents who had volunteered for free counseling to resolve their coparenting
issues reported, at the end of 1 year, the 13 shared children were better
off in regard to stress, anxiety, behavioral problems, and adjustment than
the 2 sole residence children. Notably, the children whose parents needed
the most intensive counseling at the outset to make the shared parenting
work ended up faring as well as the children whose parents initially got
along best. The data were derived from clinicians’ assessments of the chil-
dren on standardized measures, interviews with both parents, and feedback
from teachers and day care workers at the time of separation, then again at
v months and 1 year. It is worth noting that the shared parenting children
ranged in age from 1 to 10 and that in both types of families children under
the age of 4 were better adjusted than the older children (Brotsky, Steinman,
& Zemmelman, 1991} In a larger study in Toronto that was based on the
researchers’ nonstandardized 114-item questionnaire, only one third of the
201 parents in shared parenting families said their parenting plan worked out
well from the outset. Despite this, at the end of 1 year, 91% of these parents
said their children were happy and well adjusted, compared to only 80% of
the 194 couples without shared parenting plans (Irving & Benjamin, 1991).
Owverall then, even though the sample sizes were small in these studies, the
findings were consistent with the larger studies in regard to the benefits of
shared parenting.

More recent studies with far larger samples that gathered data from both
parents have reached similar conclusions. In a large, randomized sample
in Wisconsin, the children in the 590 shared parenting families were less
depressed, had fewer health problems and stress-related illnesses, and were
more satished with their living arrangement than the children in the 590 sole
residence families (Melli & Brown, 2008). The data came from both parents’
answers to a series of questions asked in telephone interviews. Ranging in
age from 1 to 16, the shared parenting children were 30% less likely o
have been left with babysitters or in day care. Nearly 9026 of their fathers
attended school events, compared to only 60% of the other fathers. Almost
(0% of the mothers said the fathers were very involved in making everyday
decisions about their children’s lives. In fact 13% of the mothers wished
the fathers were less involved. In a smaller study with 10- to Li-year-olds,
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Shared Physical Custody: Summary of
40 Studies on Outcomes for Children

LINDA NIELSEN
Deprartment of Educarion, Wake Foress University, Winston-Salenr, North Carolina, USA

Ome of the most complex and compelling issues confronting poli-
cymakers, parenis, and professionals involved in making custody
decisions is this: What type of parenting plan is most bengficial for
the children after their parents separate? Move specifically, are the
outcomes any better or worse for children who live with each par-
ent at least 35% of the time compared to children who live primarily
with their motber and spend less than 35% of the time living with
their father? This article addresses this question by summarizing
the 40 studies that bave compared children in these two types of
Sfamilies during the past 25 years. Overall the children in shared
parenting families bad better outcomes on measures of emotiongl,
bebavioral, and psychological well-being, as well as bener physical
bealth and better relationships with their fatbers and their moibers,
benefirs that remained even when there were biph levels of conflict
betrveen their parents.

KEYWORDS  join physical custody, parenting plans, sharved par-
enting, sbarved residential custody
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Shared physical custody, more commonly referred to as shared parenting
or shared care, is the parenting arrangement in which children live nearly
equally with each parent after their separation. As fathers have become more
heavily involved in their children’s lives and as more mothers have resumed
working full time in the children’s preschool years, shared parenting has
become more common worldwide. The majority of children still live with
their mother and spend no more than every other weekend and perhaps
a midweek evening visit with their father. But a change is cleady under-
way. In Wisconsin, one third of the parents who divorced in 2007 had a
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5050 shared parenting plan and one fourth had a 25% time share (Bartfeld,
2011). Likewise, in 2008 in Washington State almost half of the children
were living at least 35% with each parent in 4,354 parenting plans (George,
2008). In Arizona, half of the parents who filed for divorce in 2002 shared
the residential parenting time 20% to 32% and another 15% shared 33% to
500 of the time (Venohr & Kaunelis, 2008). It is especially noteworthy that
in Wisconsin there are neady as many infants and toddlers (42%) as there
are G- to 10-year-olds (40%) in shared parenting families for those couples
who have separated in recent years (Bartfeld, 2011). In other countries a
similar trend has emerged. Rates of shared parenting have tripled in Belgium
since 1990 from 99 to more than 30% (Sodermans, Vanassche, & Matthijs,
20132, have risen in Denmark and in the Netherlands to 20% (Spruijt &
Duindam, 20100, and have increased to nearly 50% for parents who have
recently separated in Sweden (Swedish Government, 20111,

The question, therefore, is not whether shared parenting families are
on the rise. Clearly they are. The question is this: Are the children in these
families any better or worse off than children living primarily with their
maother and living less than 35% of the time with their father? Put more
bluntly, is the inconvenience of living in two homes worth it Fortunately,
there are now 40 studies that have addressed this question. Throughout this
article, the term shared parventing is used to refer to families where the
children live with each parent at least 35% of the time and generally 5026 of
the time. The term sole residence is used to refer to children who continue
to see their fathers, but who live primarily or exclusively with their mothers.
In the sole residence families, the exact amount of time that the children
spent with their fathers was not designated. As noted in Table 1, in 24 of
the 40 studies, all of the shared parenting children lived 50%% of the time
with each parent. In the other 12 studies, the children lived with their fathers
anywhere from 35% to 50% of the time.

LIMITATIONS OF THE RESEARCH

Downloaded by [Wake Forest University] at 04:58 31 Januany 2005

Trying to determine what impact shared parenting has on children has been
difficult for at least two reasons. First, children whose parents have higher
incomes or have the least conflict might have the better outcomes after their
parents separate, regardless of the parenting plan. So unless the study con-
trols for income and level of conflict, this leaves open the possibility that it
was not the shared parenting per se that made the difference. Unfortunately,
only 16 of the 40 studies have included these controls, as noted in Table 1.
still, even in those studies where income and conflict were not considered,
it would be a mistake to presume that those two factors mattered more than
the shared parenting because a number of studies have found no differences
in income or conflict between sharing and nonsharing couples (Buchanan &
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Shared Physical Custody 617

Maccoby, 199%; Cashmore & Parkinson, 2010; Kline, Tschann, Johnston, &
Wallerstein, 1989; Sodermans, Matthijs, & Spicewood, 2013).

A second limitation is that the parents’ characteristics and marital status
are not the same in all the studies—and those differences can affect the
outcomes for children independent of the parenting plan. For example, the
majority of parents in some studies were not married or living together when
their children were born—a situation that often goes hand in hand with
higher rates of poverty, incarceration, physical abuse, and substance abuse.
Along the same lines, some studies draw their conclusions from extremely
small, nonrandom samples, whereas others have impressively large, random
samples. As each study is presented, the unique characteristics of the sample
and the samples sizes are noted.

A third limitation is that although most of the researchers used standard-
ized instruments and walid procedures, others used measures that had no
established validity or reliability. Sample sizes also varied greatly. Describing
the methodological details and naming the many standardized tests used in
each of the 40 studies is beyond the scope of this article. Howewver, the limi-
tations of each study and whether the data came from standardized measures
will be briefly noted as a way of acknowledging that the findings from some
studies merit more weight than others.

METHOD

The 40 studies were identified by searching the databases in PsycINFO
and Social Science Research Index. The keywords used in the search were
shared parenting, shared care, joint or shared physical custody, shared or
dual residence, and parenting plans. Although 85% of the studies were pub-
lished in peer-reviewed academic journals, the remainder were reported in
government-sponsored reports. The findings of the studies were grouped
into five broad categories of child well-being as presented in Table 1: (a)
academic or cognitive outcomes, which includes school grades and scores
on tests of cognitive development such as language skills; (b) emotional
or psychological outcomes, which includes feeling depressed, anxious, or
dissatisfied with their lives; (c) behavioral problems, which include aggres-
sion or delinquency, difficult or unmanageable behavior at home or school,
hyperactivity, and drug or alcohol use; (d) physical health and smoking,
which also includes stress-related illnesses such as stomach aches and sleep
disturbances; and (e} quality of father—child relationships, which includes
how well they communicate and how close they feel to one another.

Downloaded by [Wake Forest University] at 04:58 31 January 2005

Positive Cutcomes for Children in Shared Parenting Families

We begin by summarizing the positive outcomes in the shared parenting
families. Twelve of the 40 studies included children under the age of ¢, but
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only 3 of those 12 focused exclusively on children under the age of 5, which
is why they are summarized separately.

L5 STUDIES

Beginning with the oldest studies, the Stanford Custody Project collected
data from 1,100 divorced families with 1,406 children randomly chosen from
the county’s divorce records. At the end of 4 years, the 51 adolescents in
the shared parenting families made better grades, were less depressed, and
were more well-adjusted behaviorally than the 355 adolescents who lived
primarily with their mother. The data came from interviews with the adoles-
cents, parents’ questionnaires, and a battery of standardized tests measuring
depression, anxiety, substance use, antisocial behavior, truancy, cheating,
and delinquency. The shared parenting children were better off on these
measures than the other children of divorce. The quality of the parent—child
relationship and how often they felt caught between their parents was also
assessed through interviews. The shared adolescents were less likely to be
stressed by feeling the need to take care of their mother. Moreover, having
closer relationships with both parents seemed to offset the negative impact
of the parents’ conflicts in those families where the conflict remained high.
Importantly, this study controlled for parents” educations, incomes, and levels
of conflict; used standardized measures to assess the children’s well-being;
used a randomized sample; followed the children over a d-year period; and
gathered data from both parents and the children (Buchanan & Maccoby,
1990; Maccoby & Mnookin, 1992).

Five smaller studies conducted in the late 1980s and early 1990s also
found equal or better outcomes for the shared children. The first study
included 35 shared parenting and S8 sole residence children ages 3 wo
11 with White, college-educated parents (Kline et al.,, 1989). Standardized
tests were used to measure the parents’ anxiety and depression and the chil-
dren's social, emotional, and behavioral problems, in addition to clinicians’
observations of parent—child interactions. Although there were no differences
in the children’s social or behavioral adjustment scores, the shared children
were better adjusted emotionally. Having a depressed mother, having par-
ents in high conflict (which was similar in both types of families), or the
child’s having a difficult temperament was more closely linked to the chil-
dren's well-being than was the parenting plan. In another study of similar
size, 3 years after the divorce, the 62 shared parenting children were less
depressed, less stressed, and less agitated than the 459 children in sole resi-
dence based on standardized tests completed by the mother about the child's
mental state and behavior. Especially important is that all of the children
had similar scores 3 years earlier when their parents divorced, suggesting
that the shared parenting was indeed having a positive impact (Pearson
& Thoennes, 1991). The other study by these same researchers should be

Downloaded by [Wake Forest University] at 04:58 31 January 2015
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Shared Physical Custody 619

viewed more speculatively because there were only 9 children in shared
parenting families compared to 83 children living with their mothers. Using
a standardized child behavior checklist, the two groups of mothers reported
no differences in their children’s depression, aggression, delinquency, or
somatic complaints (Pearson & Thoennes, 1991). In another very small study
with only 11 shared parenting families and 16 sole mother and 16 sole father
families 4 years after divorce, the parents reported no differences in how
well adjusted the children were on standardized measures of their well-
being and based on researchers’ interviews with the parents and the children
(Luepnitz, 1991). In yet another study with small samples, high-conflict par-
ents who had volunteered for free counseling to resolve their coparenting
issues reported, at the end of 1 year, the 13 shared children were better
off in regard to stress, anxiety, behavioral problems, and adjustment than
the 2 sole residence children. Notably, the children whose parents needed
the most intensive counseling at the outset to make the shared parenting
work ended up faring as well as the children whose parents initially got
along best. The data were derived from clinicians’ assessments of the chil-
dren on standardized measures, interviews with both parents, and feedback
from teachers and day care workers at the time of separation, then again at
v months and 1 year. It is worth noting that the shared parenting children
ranged in age from 1 to 10 and that in both types of families children under
the age of 4 were better adjusted than the older children (Brotsky, Steinman,
& Zemmelman, 1991} In a larger study in Toronto that was based on the
researchers’ nonstandardized 114-item questionnaire, only one third of the
201 parents in shared parenting families said their parenting plan worked out
well from the outset. Despite this, at the end of 1 year, 91% of these parents
said their children were happy and well adjusted, compared to only 80% of
the 194 couples without shared parenting plans (Irving & Benjamin, 1991).
Owverall then, even though the sample sizes were small in these studies, the
findings were consistent with the larger studies in regard to the benefits of
shared parenting.

More recent studies with far larger samples that gathered data from both
parents have reached similar conclusions. In a large, randomized sample
in Wisconsin, the children in the 590 shared parenting families were less
depressed, had fewer health problems and stress-related illnesses, and were
more satished with their living arrangement than the children in the 590 sole
residence families (Melli & Brown, 2008). The data came from both parents’
answers to a series of questions asked in telephone interviews. Ranging in
age from 1 to 16, the shared parenting children were 30% less likely o
have been left with babysitters or in day care. Nearly 9026 of their fathers
attended school events, compared to only 60% of the other fathers. Almost
(0% of the mothers said the fathers were very involved in making everyday
decisions about their children’s lives. In fact 13% of the mothers wished
the fathers were less involved. In a smaller study with 10- to Li-year-olds,
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the 207 shared children were more likely than the 272 in sole residence to
have parents with authoritative parenting styles, which was linked to less
anxiety and less depression as measured by standardized tests (Campana,
Henderson, & Stolberg, 2008). In a very small study with 6- to 10-year-olds,
the 20 children in shared parenting were no less agpressive and had no fewer
behavioral problems according to the standardized tests than the 39 children
in sole residence after controlling for parental conflict and the quality of the
maother—child relationship. Because the mothers of the shared children said
they had more physical and verbal conflict with the fathers than the sole
residence mothers, this suggests that whatever benefits might have accrued
from the shared parenting were erased by the higher conflict (Lee, 2002).

Studies with college-age children have also found better outcomes for
those from shared parenting families. In the oldest study, the 30 US. college
students from the shared parenting families reported having better relation-
ships with both parents than the 201 who had lived with their mothers.
In fact, they rated their relationships with their fathers higher than the stu-
dents from intact families (Fabricius, 2003). Similarly, 105 Canadian students
from shared parenting families gave their mothers higher ratings than the
102 students from intact families and rated their fathers almost as highly
(Frank, 2007). In an even larger study, the 340 shared parenting students
reported having closer relationships with their fathers than the 686 who had
lived with their mothers. What was especially important was that the quality
of their relationships was linked incrementally to how much overnight time
the fathers and children had spent together. That is, as the actual amount
of overnight time they spent together during adolescence increased from
1% up to 50%, the young adults” positive ratings of their relationships with
their fathers also increased. Even the worst relationships got higher ratings
when the father and child had spent more time together during the teenage
years (Fabricius, Sokol, Diaz, & Braver, 2012). Similarly in a very small study,
the 5 college students from shared parenting families reponted better relation-
ships with their fathers and felt that their parents were equal in terms of their
authority compared to the other 22 students with divorced parents (Janning,
Laney, & Collins, 2010). And, as was true in the studies with younger chil-
dren, 75 yvoung adults from shared parenting homes reported having fewer
health problems and fewer stress-related illnesses than the other 140 stu-
dents with divorced parents (Fabricius & Luecken, 2007). The young adults’
ratings of their relationships with their parents in all of these studies came
from questionnaires created by the researchers.

Downloaded by [Wake Forest University] at 04:58 31 January 2005

INTERNATIONAL STUTDIES

Studies from other countries have yielded similar results to those in the
United States and Canada. The one British study (Smart, 20013 only had
21 children in shared parenting to compare to the 96 children living with their
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mothers, with children ranging from age 6 to 16. The study is methodolog-
ically weak because the researchers merely summarized their unstructured
interviews with the children. Some children adapted well and appreciated
the benefits of living equally with both parents. Others felt stressed living in
two homes, especially if the parents remarried, stepsiblings lived with them,
or the children had trouble keeping track of their things and schedules.

A fuller picture emerges from six studies that were conducted in
Sweden, using national data from standardized tests and national surveys
of drug and alcohol use. In the first study, 443 shared parenting children had
more close friends and fewer problems making friends than the 2,920 chil-
dren in sole residence, and were no different in regard to being aggressive
or violent, using drugs, and drinking (Jablonska & Lindberg, 2007). In the
second, the 17,350 shared adolescents rated themselves higher on 7 of the
11 scales of well-being than the 34,452 in sole residence (Bergstrom et al.,
2013). The shared children were better off in regard to their emotional, social,
and psychological well-being, peer relationships and social acceptance, and
physical health. Interestingly, too, the 15-year-olds were even more similar
than the 12-year-olds to the 112778 children living in intact families, sug-
gesting either that the benefits might become more pronounced after several
years or that older teenagers benefit even more than preteens. More impor-
tant still, the shared parenting teenagers felt the most comfortable talking to
both of their parents. In the third study, the 270 shared adolescents fared
better than the 801 in sole residence families in regard to smoking, hav-
ing sex before the age of 15, getting drunk, cheating, lying, stealing, losing
their tempers, fighting, bullying, and disobeying adults {(Carlsund, Eriksson,
Lefstedt, & Sellstrom, 2012). In the fourth study, the 888 shared children
reported being more satisfed with their lives, feeling less depressed, and
having fewer stress-related health problems. Imporantly, after controlling
for their parents’ incomes and educations, the shared children were not
significantly different from the intact family children in regard to having
stress-related health problems and feeling comfortable talking to their par-
ents about things that bothered them (Carlsund et al., 2012). In the fifth study,
the 225 10- to 16-year-olds whao lived equal time with each parent were less
stressed than the 595 who lived primarily with one parent. Trained inter-
viewers administered a questionnaire to the children as well as interviewing
both the parents and the children. Importantly, this study took account of
parental conflict, sociceconomic status, and the quality of the parent—child
relationship. Interestingly, too, regardless of family wpe, the amount of con-
flict that the parents reported was not linked to the amount of stress their
children reported (Turunen, 2014).

Similar results have emerged in Norway and in the Netherlands. In the
Norwegian study, although the 41 shared adolescents were no less likely to
drink or use drugs than the 409 adolescents in sole residence, they were
less likely to smoke, to be depressed, to engage in antisocial behavior, or o
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have low self-esteem. The study used standardized tests and controlled for
the father's educational level (Breivik & Olweus, 2006). In the Netherlands,
for 135 children aged 10 to 16, the shared girls were less depressed, less
fearful, and less agpressive than the girls in the 250 sole residence families,
as measured by standardized tests. There were no differences for the boys.
Moreover, both the boys and the girls in the sharing families reported being
as close to their fathers as the children from intact families, even though the
sharing parents had similar levels of conflict and the same socioeconomic sta-
tus as the nonsharing parents (Spruijt & Duindam, 2010). Similarly in another
study, the 405 shared adolescents rated their relationships with both parents
higher than the 1,045 adolescents who lived with their mother, although they
were no less likely to report feeling depressed (Vanassche, Sodermans, &
Matthus, 2014). Using a standardized questionnaire with children age 4 to 16,
the third study also found that the 966 shared children were better off than
the 2,217 children who lived with their mother in regard to their prosocial
behavior, hyperactivity, peer relationships, behavioral problems, and psy-
chological problems. Impornantly, this study controlled for parents’ incomes,
levels of conflict, and how involved the father was with the children before
the parents separated. Half of the positive impact was linked to the parents
having higher incomes and less conflict in the sharing families and half 1o
the shared parenting amrangement itself (Westphal & Monden, 2014).

The more positive outcomes for children in shared parenting families
could be related to the possibility that their fathers might be more likely than
other divorced fathers to have an authoritative parenting style—the style that
has been associated with better outcomes for children in various types of
families. The one shared parenting study that tested this hypothesis found
this to be true. Nearly 40% of the 139 shared parenting children between the
ages of 10 and 18 rated their fathers’ parenting as authoritative compared
to 30% of the children in intact families and 22% of the 227 children who
lived primarily with their mother. Interestingly, the shared parenting fathers
were more authoritative (4006) than the fathers in married families (309%).
This might help to explain why the shared children had higher scores on a
standardized test of self-esteem and reported being more satisfied with their
lives than the sole residence children (Bastaits, Ponnet, & Morelmans, 20140,

Turning to Australia, the largest study was based on data from a national
survey involving 1,235 children in shared care (the term used in Australia for
shared parenting) and 6,435 children in primary care (Kaspiew et al., 2009).
Unlike all of the studies discussed so far, half of these parents were not mar-
ried when their children were born. Notably, even though the two groups
of parents were just as likely to say there had been violence between them,
“children in shared care time arrangements seem to fare no worse than chil-
dren in other care time arrangements where there has been a history of vio-
lence or where there is ongoing high conflict between the parents™ (Kaspiew
et al., 2009, p. 273). Importantly, even after accounting for parents’ levels of
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education and violence, the shared care children had marginally better out-
comes on the behavioral and emotional measures according to their fathers,
and had similar outcomes according to their mothers. On the other hand, if
the mothers were concerned about the safety of the children when they were
with their fathers, they reported worse outcomes for the children in shared
care. In three other Australian studies (Cashmore & Parkinson, 20100, shared
care was again more advantageous based on data from standardized tests.
In the first study, 84 shared care and 473 primary care children were assessed
at ages 4 and 5 and then again 2 years later. The shared care children were
less hyperactive and had fewer social or academic problems than children in
primary care. In the second study, the 90 shared care parents reported bet-
ter outcomes for their children than the 411 primary care parents in regard
to overall happiness, problems moving between homes, and the children’s
relationships with their parents and their grandparents. Again though, those
maothers who had concerns about their children’s safety in their father's care
reported worse outcomes for the children in shared care. In the third study,
even though the 110 children in primary care and the 26 in shared care were
equally satisfied with their living arrangement, more than 40% of the primary
care children said they wanted more time with their father.

Smaller Australian studies confirm the findings from these larger studies.
Four years after the parents separated, 42 young adolescents in a high-
conflict, sometimes violent, nonrandom sample of shared parenting families
were compared to 44 children living with their mothers. The shared care
children said they felt caught in the middle of their parents’ conflicts more
often—which is not surprising as the other children’s fathers had often disen-
gaped or virtually disappeared from their lives. This might help explain why
the shared children did not feel more stressed than the other children and
why they had better relationships with their fathers. There were no differ-
ences in their mental health scores and the children who were hyperactive
at the outset tended to remain that way over 4 years regardless of the par-
enting plan. The researchers also cautioned that the findings should not be
generalized because these children had far more mental health issues than
the normal population (McIntosh, Smyth, Kelaher, & Wells, 2010). Another
105 adolescents living in shared care, compared to 398 living with their
mather and 120 living with their father, reported having the best relation-
ships with both parents, their stepparents, and their grandparents 2 years
after their parents’ separation. They were no different on social adjustment
and academic achievement. But they were much more likely than those in
sole residence to confide in their fathers (80% vs. 45%) and to say they had
a close relationship with him (97% vs. 65%; Lodge & Alexander, 20100. In a
smaller study with 10-year-olds, the 27 shared care children were reported
by their mothers as being less hyperactive than the 40 children in primary
care. The children reported being equally satisfied with either parenting plan,
but the shared care parents reported being more satisfied and less stressed

Downloaded ty [Wake Forest University] at 04:58 31 January 2005

Copyright 2017, Benjamin Beveridge, National Family Law Policy Center version 1.0



624 L Niglsen

than the other divorced parents. The researchers suggested that being less
stressed might have enabled the sharing parents to provide higher quality
parenting that, in turn, helped reduce their children’s hyperactivity (Neoh &
Mellor, 20100,

Only one shared parenting study has included children from different
countries (Bjarnason, 2012; Bjarnason et al., 2010). These researchers ana-
lyzed data from 40 countries involving nearly 200,000 children: 148,177 in
intact families, 25,578 in single-mother families, 3,125 in single-father
families, 11,705 in mother—stepfather families, 1,561 in father-stepmother
families, and 2 206 in shared parenting families. The data came from the
World Health Organization’s national surveys of 11-, 13-, and 15-yvear-olds.
Consistent with the studies already discussed, only 292 of the shared par-
enting children said it was difficult to talk to their fathers about things that
really bothered them, compared to 43% of the children who lived with their
single mother or with their mother and stepfather. In fact, the children from
shared families were somewhat less likely (29%4) than those in intact families
(31%) to have trouble talking to their fathers. What is especially important
about this study is that, in all types of families, how satisfied the children
felt with their lives was closely related to how well they felt they communi-
cated with their fathers. In contrast, their satisfaction was not related to how
well they believed their family was doing financially. Because the shared
parenting children felt they communicated best with their fathers, they were
the most satisfied with their lives, regardless of the family’s financial situa-
tion. Unfortunately, daughters were twice as likely as sons to say it was hard
to talk to their fathers about things that were worrying them, regardless of
family type.

In that vein, another question is whether girls benefit any more or any
less than boys do from shared parenting. Gids’ relationships with their fathers
are generally more damaged by their parents’ divorce or separation than
boys' relationships (Nielsen, 2011, 2012). Given this, we might ask: Do girls
benefit more than boys from living with their fathers at least 35% of the
time after the parents separate? According to several studies, the answer
is yes. Although adolescent girls felt more caught in the middle of their
parents’ arguments than the boys did, the girls in shared parenting felt closer
to their fathers and felt less need to take care of their mothers than the
girls in sole residence (Buchanan & Maccoby, 1996). This suggests that even
though girls tend to get more embroiled in their parents” problems, living
with their fathers helps to offset the damage this would otherwise do to the
father—daughter relationship. Likewise, unlike the boys, adolescent Dutch
girls in shared parenting families were less depressed, less fearful, and less
agpressive than the girls who lived with their mothers, even though they saw
their fathers regularly (Spruijt & Duindam, 20100, Even for 3- to S-year-olds
in shared parenting, the girls were better adjusted than the boys (Kline et al.,
1989). Similarly, 4- to G-year-old girls were less socially withdrawn when

Downloaded by |'Wake Foreat University] at 04:58 31 January 2005

Copyright 2017, Benjamin Beveridge, National Family Law Policy Center version 1.0



Shared Physical Custody 625

they spent one or two nights a week with their fathers than when they never
spent overnight time in his care. For the boys, however, the overnighting
made no difference (Pruett, Ebling, & Insabella, 2004). On the other hand, in
a Dutch study where parent conflict was extremely high, the girls were more
depressed and more dissatisfied than the boys when they lived in a shared
parenting family (Vanassche et al., 2014). This sugpests that boys might find
it easier than girls to remain uninvolved in their parents’ conflicts.

Overall then, children in shared parenting families had better out-
comes than children in sole residence in terms of their psychological,
emotional, and social well-being, as well as their physical health and stress-
related illnesses. OF equal if not greater importance, they had closer, more
communicative, and more enduring relationships with their fathers.

Shared Parenting for Infants, Toddlers, and Preschoolers

Only six studies have focused exclusively on infants, toddlers, and preschool-
ers who overnighted in their father's care afier the parents separated
iTable 2). Even though the children in two of those studies were not actu-
ally in “shared parenting” where they overnighted 35% to S0% of the time
(Pruett, Ebling, & Insabella, 2004; Solomon & George, 1999), their findings
are nonetheless summarized here because they are so often discussed in the
debate over parenting plans for infants and toddlers.

In the oldest study (Solomon & George, 1999) 44 infants ages () to 2 were
only overnighting one to four times a month—often with fathers who went
weeks without seeing the infant and who had never lived with the baby's
mother. When compared to the 49 infants who never overnighted, there were
no differences in insecure attachment scores or in their interactions with
their mothers on a challenging task in the laboratory setting. Even though
the overnighting infants, unlike the non-overnighters, had more “disorga-
nized” (cannot be classified) attachments than children in married families,
the researchers attributed this to factors other than the overnighting, namely
the parents’ violence and their never having lived together. Moreover, the
overnighters did not have significantly more disorganized attachments than
the non-overnighters.

In the second study, with 2- to 6-year-olds, the 99 overnighters were
only overnighting an average of eight nights a month (Pruett, Insabella, &
Gustafson, 2005). The other 33 children spent no overnight time with their
fathers, but did have contact with him. Unlike the previous study, the parents
were a representative sample of lower middle-class couples with average
levels of conflict and no history of substance abuse or physical abuse. Most
were married and living together (75%) when their children were born. All
data came from standardized tests.

For the 2- to 3-year-olds, there were no significant differences
berween the overnighters and non-overnighters in regard to sleep problems,
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depression, anxiety, aggression, attentiveness, or social withdrawal. Likewise,
for the 4- o (-year-olds, overnighting was not linked to any negative out-
comes, but was associated with more positive outcomes in regard to social
problems, attention problems, and thought problems (strange behaviors and
ideas, hallucinations, psychotic symptoms). Unlike the 2- to 3-year-olds, there
were gender differences on several outcomes for the 4- to G-year-olds. The
girls who overnighted were less socially withdrawn than girls who did not
overnight, whereas there were no differences for the boys. The girls were
also less anxious than the boys when the parenting schedule was inconsis-
tent and when several different people were taking care of them throughout
the day. The researchers attributed this to the fact that girls are more socially
and verbally mature than boys their age.

Importantly, this study examined the impact of having a number of dif-
ferent people taking care of the child throughout the day. This is important
because one of the arguments against overnighting and shared parenting for
infants and toddlers is that children this young will be more anxious and
distressed if several different adults are taking care of them. As it turned
out, the 4- to G-year-olds with multiple caregivers had fewer social, behav-
ioral, and attention problems, but had more anxiety and sleep problems.
Surprisingly, though, having multiple caregivers had no impact at all on
the 2- to 3-year-olds. Given this, the researchers emphasized that there is
no reason to be concerned about toddlers’ being taken care of by many
adults in an overnighting parenting plan. On the other hand, having a consis-
tent, unchanging schedule and having a good relationship with each parent
was more closely related to children’s outcomes than whether or not they
overnighted. Owerall, though, overnighting had no negative impact on the 2-
to 3-year-olds and had a positive impact on the 4- to G-year-olds, especially
the girls.

The third study (Mclntosh et al., 2010) compared Australian children—
most of whose parents had not been married—in three types of fami-
lies: no overnights, oocasional overnights (1-3 nights monthly for infants
and 1-9 nights for the 2- to 5 yearolds), and frequent overnights
(4-15 overnights a month for infants and 10-15 overnights for the 2- to
s-year-olds). For the 4- and S-year-olds, there were no differences on any of
the six measures of well-being or physical health. For the infants and tod-
dlers, there were no differences on overall physical health, developmental
problems, or reactions to strangers. The shared parenting toddlers wheezed
less often and their scores on the behavioral problems test were perfectly
within normal range, although higher than the less frequent overnighters’
scores. The shared parenting mothers said their babies stared at them and
tried to get their attention more often, which the researchers claimed was a
sign of insecurity on their three-question test, which had no reported valid-
ity or reliability. The shared parenting mothers also said their babies were
more irritable than the infants who overnighted one to three times monthly.
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There seems no reasocn to be alarmed by this finding, however, because
their irritability scores were identical to those of infants from intact families
and were no higher than infants who never overnighted. Likewise, although
the 19 shared parenting toddlers’ scores were worse on the task persistence
scale, the scale did not differentiate healthy or normal scores from unhealthy
or abnormal ones. This means there is no way to determine whether the
frequent overnighters had any noticeable or significant problems that would
generate any concern about lack of persistence at tasks or at play.

Unlike the other studies on shared parenting, this particular study
has been frequently criticized for its methodological shortcomings and its
speculative interpretations of the data. Among these shorcomings were a
lack of standardized measures, very small sample sizes for the occasional
overnighting babies, the high numbers of parents who had never been mar-
ried or lived together (60%-90%) and the practical insignificance of many
of the findings. For these reasons, social scientists have concurred that this
study contributes very little to our understanding of the impact of shared
parenting and provides no convincing evidence that overnighting or shared
parenting is bad for infants or woddlers (Cashmore & Parkinson, 2011; Lamb,
2012; Ludolph & Dale, 2012; Nielsen, 2013; Parkinson & Cashmore, 2011;
Pruett, Cowan, Cowan, & Diamond, 2012; Warshak, 2012, 2014). Given
these concerns, it is troubling that this study has been frequently misrep-
resented or “woozled” in the media and in academic settings as evidence
that overnighting has a “deleterious impact™ on infants and toddlers (Nielsen,
2014).

The fourth and fifth studies are distinct in that they focused exclusively
on inner-city, impoverished, never married, poorly educated, minority par-
ents with high rates of incarceration who were pant of an ongoing Fragile
Families study in 20 large U.S. cities (McClanahan, 2011) In the first study
(Tornello et al., 2013) five standardized measures of well-being were used
to compared 103 S-year-olds who had overnighted 128 to 256 nights a year
when they were 3 years old to 528 S-year-olds who never overnighted and
505 who overnighted fewer than 125 nights a year. Only one difference
emerged on these five measures: The S-year-olds who had overnighted more
than 128 nights displayed more positive behavior than those who had less
frequently or never overnighted. A second difference, based on the way
these researchers chose to separate the 703 3-year-olds into “frequency of
overnight” groups, was that 22 of the 60 3-year-olds who had overnighted
anywhere from 50 to 260 times a year at age 1 and anywhere from 128 to
2060 times at age 3 were rated as insecurely attached by their mothers—a
larger percentage (37%) than those who never overnighted (18%6), yet almost
the same percentage (33%) as those who overnighted 1 to 12 times a year.
Unfortunately, attachment data were not available for 4006 of the children
and, as critics of the study have pointed out (Milar & Kruk, 2012}, the moth-
ers rated their children's behavior on a modified version of the attachment
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test, rather than having trained observers do the rating on a validated version
of the test. This raises doubts about what was actually being measured by
this unusual procedure (van ljzendoorn, Vereijken, Kranenburg, & Walraven,
2004).

More important still, the fifth stdy used exactly the same data as
Tormello et al. (2013) and found no correlation at all between the actual num-
ber of overnights and each individual child's attachment score (Sokol, 2014).
That is, rather than assigning the children to four different groups and then
comparing the entire group's attachment scores, Sokol correlated each child’s
individual score with the exact number of overnights for that child. Using
this more exact way of analyzing the data, frequent overnights were not
associated with attachment insecurity. Given Sokol's findings and the ques-
tionability of the attachment procedure itself, it is troubling that the Tornello
et al. study has been misrepresented as evidence that overnighting interferes
with infants becoming securely attached to their mothers. For example, the
British Psychological Society reponted the study under the headline “Staying
Away Affects a Baby's Attachment™ (British Psychological Society, 2013) and
the University of Virginia's press release headline read “Overnights Away
from Home Affect Children's Attachments™ (Samarrai, 20110

In part because data from these three studies have been so widely mis-
understood and misreported, a group of 111 international experts endorsed
the recommendation of Warshak (2014) in his review of the literature on
infant and toddler overnighting: “Research on children's overnights with
fathers favors allowing children under four to be cared for at night by each
parent rather than spending every night in the same home. We find the
theoretical and practical considerations favoring overnights for most young
children to be more compelling than concerns that overnights might jeop-
ardize children’s development” (p. 59). “There is no evidence to support
postponing the introduction of regular and frequent involvement, including
overnights, of both parents with their babies and toddlers™ (p. 60). “The
social science evidence . . . supports the view that shared parenting should
be the norm for parenting plans for children of all ages, including very young
children™ (p. 59

In the most recent study, the 16 children who had overnighted from
3 to 14 nights a month when they were under the age of 4 had closer rela-
tionships with their fathers when they were young adults than the 28 who
had never overnighted and the 28 who had overnighted less frequently.
Importantly, this study controlled for the parents’ levels of conflict and
education (Fabricius, 2014).
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MNegative Outcomes for Children in Shared Parenting

Orverall then, the 40 studies show that children generally fared better in fami-
lies where most of them lived half of the time with each parent. This does not
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mean, however, that all of these children were doing as well or better than
children who were living with their mother and spending varying amounts of
time with their father. Under some circumstances, the outcomes were worse
for the shared parenting children. What were those circumstances?

Mot surprisingly, one of the factors that sometimes diminished the ben-
efits of shared parenting was high, ongoing conflict in which the children
became involved. But did intense, ongoing conflict have any worse impact
on children in shared parenting families? The answer appears to be no.
On the one hand, teenagers in shared parenting families were more likely
to feel caught in the middle when their parents were disagreeing. But their
parents were no more likely than other divorced parents to be in conflict.
More important, the problems between their parents were not related to the
quality of their relationships with either parent, and, regardless of conflict
levels, the shared parenting adolescents fared better in all measures of their
emotional and behavioral well-being (Buchanan & Maccoby, 1996). For col-
lege students, those whose parents had the most conflict after their divorce
were not as close to their fathers, regardless of the parenting plan. Still,
living with their father more than 35% of the time was linked to a closer
relationship regardless of the conflict level. These researchers also pointed
out that the negative outcomes often attributed to conflict might, in fact, be
the consequence of two little fathering time, because children spend less time
with their fathers when the conflict level is high (Fabricius & Luecken, 2007).
Remember, too, that children whose parents had the most conflict initially in
shared parenting had just as favorable outcomes 1 year later as the children
whose parents initially had the least conflict in shared parenting (Brotsky
et al., 1991). In sum, the benefits of shared parenting are diminished, but
not erased, when conflict between the parents remains high. Put differently,
shared parenting is more likely to decrease the negative impact of high,
ongoing conflict than sole residence parenting plans.

Remember, too, that gender seemed to influence the impact that conflict
had on the children in shared and in sole parenting families. Girls tended to
feel more caught in the middle of the conflicts than the boys did, but the
girds in the shared parenting families felt closer to their father and felt less
need to take care of their mother (Buchanan & Maccoby, 1990). Likewise,
in Belgium the adolescent girls were more depressed and less satisfied with
their lives than the boys if their parents were in high conflict {(Vanassche
et al., 2014). For college students, conflict in married, shared, or sole par-
enting families hurt the girls” relationships with their fathers more than it
hurt the boys' relationships. Again, though, the girls in shared parenting had
better relationships with both parents than the girls in sole residence (Frank,
2007).

A second factor that diminished the benefits of shared parenting was
having a poor relationship with their father. Adolescents who had bad rela-
tionships with their fathers were more dissatisfied and more depressed in
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shared parenting families (Vanassche et al., 2014). More seriously, when the
father’s relationship with the children was one where the mother had con-
cerns about the children’s safety when they were with him, the mothers
reported worse outcomes for the children in shared than in sole residence
families (Cashmore & Parkinson, 2010; Kaspiew et al., 2009). On that note,
a recent study examined the links between conflict, fathering time, and the
quality of the father—child relationship. All of these parents had been des-
ignated as high conflict by a judge, and all were litigating over parenting
time or other custody issues. The lower the conflict, the more overnight time
the 140 adolescents spent with their father and the more highly they rated
their relationship with him. However, the children only had fewer behavioral
problems when they lived with their father more than seven nights a month
and when they said they had a good relationship with him. When the chil-
dren felt the relationship was not a good one, then living with their father
more than seven nights a month was linked to more behavioral problems
(Sandler, Wheeler, & Braver, 2013).

Although not a negative outcome in the sense of creating significant
or long-lasting problems for the children, living in two homes was more
inconvenient for adolescents than for younger children. Given their more
complicated social and academic lives, this is not particularly surprising.
Mevertheless, even the adolescents reponed that living in two homes was
worth the trouble, namely because they maintained close relationships with
both parents. These studies were based on interviews with 22 children
(Campo & Fehlberg, 2012) and 105 adolescents (Lodge & Alexander, 20100
in Australia, 40 Swedish adolescents (Haugen, 2010; Singer, 20058, 21 British
adolescents (Smart, Neale, & Wade, 20010, and 22 elementary age children
(Luepnitz, 1991} and 80 college students in the United States (Fabricius &
Hall, 20000,

COMNCLUSION

While acknowledging that some studies were more methodologically sophis-
ticated and used more valid and reliable measures than the others, the fact
remains that the 40 studies reached similar conclusions. First, shared par-
enting was linked to better outcomes for children of all ages across a wide
range of emotional, behavioral, and physical health measures. Second, there
was not any convincing evidence that overnighting or shared parenting was
linked to negative outcomes for infants or toddlers. Third, the outcomes are
not positive when there is a history of violence or when the children do
not like or get along with their father. Fourth, even though shared parenting
couples tend to have somewhat higher incomes and somewhat less verbal
conflict than other parents, these two factors alone do not explain the bet-
ter outcomes for the children. By acknowledging and by disseminating the
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findings from these 40 studies, we can help dispel many of the myths about
shared parenting and promote a fuller understanding of this parenting plan
option.
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STEMMING THE TIDE OF MISINFORMATION:
INTERNATIONAL CONSENSUS ON SHARED PARENTING
AND OVERNIGHTING

Richard A. Warshak, Ph.D.’

ABSTRACT

Warshak, with the review and endorsement of 110 researchers and
practitioners, analyzed more than four decades of research and issued
a peer—reviewed consensus report on parenting plans for young
children. As intended, the report stemmed a tide of misinformation that
was threatening to resurrect myths about child development and
enshrine them in professional practice and family law. The list of
endorsers and their professional accomplishments reflect the
widespread acceptance of the consensus report’s findings that favor
shared parenting and ovemighting for young children under normal
circumstances. Two years after its publication, the conclusions and
recommendations of the Warshak consensus report remain supported
by science.

" RicHARD A. WARSHAE, PuD. is a Clinical Professor of Psychiatry at the University of
Texas Southwesten Medical Center in Dallas, Texas, and a clinical, consulting, and
research psychologist in private practice. He consults and testifies internationally in clhild
custody proceedings. Through his studies on divorce and custody appeanng in 14 books
and more than 73 articles, Dr. Warshak has had a broad impact on family law. He studies
the psychology of alienated children; children’s invelvement in custody disputes; and
outcomes of divorce, child custedy decisions, stepfamilies, relocations, and parenting
plans for young children. Also he develops educational materials and imterventions to
help understand, prevent, and overcome damaged parent—child relationships. His website,
warshak com, provides resources for family law attomeys and therr clients. Dr.
Warshak s latest book, Diverce Poison: How fo Protect Your Family from Bad-mouthing
and Bramwashing, 15 widely regarded as a classic, and is available in e-book, andichook,
and seven foreign editions. The wvideo he co-produced, Welcome Back, Fluto:
Understanding, Preventfing, and Overcoming Parental Alienation, 15 nsed in every state
mn the U5, and 2§ foreign countries.

CORRESPONDENCE CONCERNING THIS ARTICLE, and requests for the report endorsed by
an international consensus of experts, should be addressed to Dr. Warshak at
doci@mwarshak com

© 2016 by Richard A. Warshak, Ph.D
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INTRODUCTION

Main Issues

Judges and lawmakers hear competing versions from the mental health field
about what type of parenting plans are best for very voung children Discussions
of parenting time for young children who are raised by parents who live apart
from each other generally address three main 155ues.

1. Should young children’s time be concentrated predominantly under the
care and supervision of one parent. or should their fime be more evenly
divided between parents?

2. Should young children under the age of four spend nights in each parent’s
home. or should they sleep in the same home every night?

3. Are the bDenefits to the child of involvement with both parents, or
overmight care, diminished or erased if the parents disagree about the
parenting plan, or if one or both parents feel great discomfort or hostility
toward the other?

Differences of opinion regarding shared parenfing time for children under the
age of four vears focus on the issue of whether giving children more time with
their fathers, aimed af strengtheming father-child relationships, risks harming
mother-child relationships. The concern is that spending foo much fime away
from the mother, or having overnights away from her, rather than increasing the
odds that a child will have a ugh quality relationship with both parents, will result
in the child having poor relationships with both parents.

Background

Our society holds a curious double standard when it comes to encouraging
hands-on shared parenting. For instance, we want dads involved with their infants
and toddlers—diapering, feeding. bathing, putting to bed, soothing in the middle
of the night, cuddling in the morning. But when parents separate, some people
think that voung children need to spend every night in one home, usually with
mom, even when this means losing the care their dad has been giving them.
Despite all strides in cracking gender barriers. many of us still think that if is
primarily the mother’s role to care for infants and toddlers, and that we jeopardize
young children’s wellbeing if we trust fathers to do the job.

Where does science stand on these 13sues? A body of research from the 1970s
to the 1990s challenged stereotypes and prejudices that had governed child
custody decisions throughout most of the 19™ and 20® centuries. The results of
social science studies throughout the United States converged to support the
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position that most children needed and wanted more contact with their fathers
after divorce than they were having.!

In 1994 a multidisciplinary group of experts, sponsored by the U5, National
Institute of Child Health and Human Development (NICHHD), met fo evaluate
the empirical evidence regarding the ways in which children are affected by
divorce and the impact of various custody arrangements. In 1997, eighteen
experts from the NICHHD group issued a consensus statement concluding:

Time distribution arrangements that ensure the mveolvement of
both parents in important aspects of their children’s everyday lives
and routmes—including bedtime and waking rifuals, fransitions to
and from school extracurricular and recreational activities—are
likely to keep nonresidential parents playing psychologically
important and central roles in the lives of their children. How this
15 accomplished mmust be flexibly failored to the developmental
needs, tfemperament, and changing individual circumstances of the
children concerned.’

Crver time, custody policy and decisions increasingly reflected the importance
of frequent and contimming contact between children and both parents. including
giving children more contact with their fathers. Nevertheless, professional
opimions contimied to favor the practice of denying infants and toddlers overnight
contact with their fathers. even those children who had been accustomed to seeing
their dads every day and experiencing his care at bedtime, in the middle of the

! Sge, e.g., SANFORD L. BRAVER & DIANE O"CoNNELL, DIVORCED DADS: SHATTERING
THE MyTHs (1998) (Anzona); CHarIENE E. DervErR & James H. Brarv,
NONRESIDENTIAL PARENTING: NEW VIsTAs o7 Favmmy Lrvmwe (193) (Anzoma); E.
Mawis Hetherington, Martha Cox, & Foger Cox, Effects of Divorce on Parents and
Children, in NONTRADITIONAL FAMIIES: PARENTING AND CHILD DEVELOPMENT 233
(Michael E. Lamb ed., 1982} (Virginia); E. Mavis HETHERINGTON & JoHN KELLY, FOR
BerTER OoR WoRsE: DIvorRcED RECONSIDERED (2002) (Virginia); John W. Santock &
Fachard A Warshak Farher Custody and Social Development in Boys and Girls, 34 1.
Soc. Issues 112 (1979) (Texas); JuDiTH 5. WALLERSTEIM & Joaw BErRLIN KEELLY,
SUBRVIVING THE BREAEUF: How CHILDREN AND PARENTS CoOPE WITHE DIvorRCE (19800
(Califormia); RICHARD A. WARSHAK, THE CUsSTODY BREVOLUTION (1992} (Texas);
Fichard A Warshak, Father-Custody and Child Development: A Review and Analysis of
Psychelogical Research, 4 BErav. Scr. & L. 185 (1986) (Texas); Richard A. Warshak &
John W. Samtrock. The Impact of Divorce in Father-Custody and Mother-Custody
Homes: The Child’s Perspective, in CELLD. & DIvoRce 29, 38, 4243 (Lawrence A.
Kurdek ed 1983) (Texas).

“ Michael E. Lamb, Kathleen J. Stemberg, & Foss A Thompson, The Effects of Diverce
and Custedy Arrangements on Children s Behavior, Development, and Adjustment, 33
Fan. & ConciiiaTion CTs. BEv. 393, 400 (1997).
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night. and in the moming* T labeled presumptions against “overnighting™ until
children reach the age of four or five, blankst restrictions.

Between 2000 and 2002 a well-cited exchange of articles in Family Court
Review addressed the wisdom of guidelines that restricted voung children from
sleeping in their fathers’ home One group of authors supported flexible,
individualized parenting plans rather than absolute mles favornng or prolibiting
overnights.* Those authors recommended that decision makers consider the option
of overnights with fathers for its potential benefits to the children’s developing
stable and lifelong relationships with both parents. Those opposing this view
conceded the need for some relaxation of blanket restrictions, but continued fo
emphasize the potential harm rather than potential benefits of ovemights ® They
proposed that overnights should be viewed with caution rather than prohibited or
contraindicated on an a prion basis, thus accepting that in some cases overnights
with their fathers muight be in voung children’s best inferests.

In the aftermath of the 1997 consensus statement, subsequent arficles on
parenting plans for young children, and a growing body of research relevant o
parenting plans, the importance of providing sufficient opportunities for cluldren
to develop and maintain high quality relationships with both parents became
generally Icco%nizm as the accepted and settled science with respect to child
custody issues.” The decade between 2001 and 2011 saw increasing acceptance of
overnights for infants and toddlers among mental health professionals, courts, and
parents. This remained the zeitgeist untid 2011.

* Richard A. Warshak, Blanker Restrictions: Overnight Contact Between Parents and
Young Children, 38 Fanm. & Cowciiramion Cts. Rev. 422 (2000) (mving examples of
g;uideli.ues m the professional literature advocating restrictions against overnights).

Joan B. Kelly & Michael E. Lamb, Using Child Developmeni Research fo Make
Appropriate Custody and Access Decisions for TYoung Children, 38 Fam. &
ConcILIATIoN CTs. BEV. 297 (2000); Michael E. Lamb & Joan B. Kelly, Using the
Empirical Literature to Guide the Development of Parenting Plans for Young Children:
A Rejoinder to Solomon & Biringen, 39 Fan. CTREV. 365 (2001);

Warshak, supra note 3; Richard A. Warshak, Who Will Be There When I Cry In the
Nighi? Revisifing Overnights—A Rejoinder to Biringen ef al, 40 FaMm. CT. REV. 208
(2002).

* Zeynep Birngen et al, Commentary on “Blanket Restrictions: Overnight Contact
Between Parents and Young Children ™ 40 Fane. CT. BEV. 204 (2002); Judith Selomon &
Zeynep Binngen, Another Look at the Developmental Research: Commentary on Eelly
and Lamb’s “Child Development Research to Make Appropriate Custody and Access
Decisions for Young Children™, 39 Fan. CT. EEV. 355 (2001).

8 Ses, eg., Gordon E. Finley & Seth J. Schwartz, The Divided World of the Child:
Divorce and Long-term FPsychosocial Adjustment, 48 Fan. CT. BEV. 316 (2010); Seth J.
Schwartz & Gordon E. Finley, Troubled Ruminations About Parvents: Conceptualization
and Falidation With Emerging Adulis, 88 J. CounsELING & DEV. 80 (2010). See also,
Marsha Kline Pruett, Rachel Ebling, & Glendessa Insabella, Critical Aspecis of Parenting
Flans for Young Children: Interjecting Data Into the Debate About Overnighis, 42 FanL
Ct.REv.39 55 (2004) (stating: “This imtial glimpse suggests that, for the behavioral and
emotional outcomes under study, the worry about implementing overnights and parenting
plans with multiple caretakers for infants and toddlers is misplaced. . . ™).
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Controversy over the previous decade’s accepted science with respect to
overnights for young children reignited in 2011 when the Association for Family
and Conciliation Courts (AFCC) gave a unicque platform to Jennifer MeIntosh via
an invitation to guest edit a special issue of the Family Court Review (FCER) in
which McIntosh listed herself as author of mine articles (eight of which were
edited transcripts of inferviews that Mclntosh conducted with commentators).
AFCC then invited McIntosh to deliver a plenary address at its anmual conference
in 2012." McIntosh advocated that one parent should be designated the primary
caregiver, discouraged joint physical custody for children under the age of four,
and called for the resurrection of blanket restrictions unless overnights were
necessary and helped the primary caregiver® Subsequent articles criticized
AFCC. FCR_ and McIntosh for presenting a narrow perspective.’ Joan Kelly

T Ses, o.g., Peter Salem & Amold T. Shienvold, Closing the Gap Without Getting to Yes:
Staying with the Shared Parenting Debate, 32 FaM. CT. REV. 145, 146 ("AFCC and FCR
were criticized for allowing one side of a controversial issue to be represented in FCE
without counterpoint in the same issue and for highlighting that same perspective in a
plenary session without an altemative view during the same session. Hindsight 13 20/20
and in retrospect, we would have made adjustments in order to create the best possible
discussions.”) See alse Joan B. Kelly, Paternal Involvement and Child and Adoelescent
Adjusiment After Separation and Diverce: Current Research and Implications for Policy
and Practice, 2 INnT'L. Fam. L, PoL’'y & Prac. 5, 10 (2014) (“These heated
controversies in the United States and elsewhere m the last decade were exacerbated by a
Family Court Review special issue on attachment (McIntosh, 2011), which focused on
mfant mother attachment research and policy conclusions regarding overnights. ™).

® Jemnifer E. McIntosh, Guest Editor’s Introduction io Special Issue on Attachment
Theory, Separation, and Diverce: Forging Coherent Understandings for Family Law_ 49
Fam. CT. BEV. 418, 424 (stating that McIntosh and the commentators she interviewed
concurred strongly that “Overnight stays away from the primary caregiver in early
infancy are generally best avoided, unless of benefit to the primary caregiver.”). Also see
Jennifer McIntesh, Special Considerations for Infants and Toddlers in
Separation/Divorce: Developmental Issues in the Family Law Context, in ENCTCLOPEDLS
on Espry CHnpeoon DEVELoPMENT [online] 1, 4 (Robert E. Emery, topic ed., Richard
E. Tremblay, Michel Boivin, Bay DeV. Peters eds., 2011), available at http-/www.child-
encyclopedia com/diverce-and-separation‘according-experts/special-considerations-
infants-and-toddlers. {In a section fitled “Implications for Parents, Services and Policy,”
MelIntosh states: “In early infancy [defined by McIntosh as under 2 years old], ovemight
stays are contra-indicated, undertzken when necessary or helpful to the primary
ca.regwer .

¥ See, e.g.. I-Qa*llwr supra note 7, at 10. See also Michael E. Lamb, 4 Wasted Opportunity
to Engage with the Literature on the Implications of Attachment Research for Family
Court Professionals, 30 Fas. CT. REV. 481 (2012) (commenting on the restricted range
of views in the 1ssue of Family Court Review that McIntosh guest edited: “The resulting
special 1ssue contamed a total of 11 articles—an infroduction by Meclntosh, two invited
articles, and the edited transeripts of eight interviews by Melntosh with one or (in three
cases) several commentators. Nine of the articles were “authored” by the editor, and
(remarkably) all 11 listed her as a comesponding author, underscoring the narrowness of
the perspective offered to readers of the special issue.™) See alse Pamela 5. Ludolph. The
Special Issue on Aftachment: Overreaching Theory and Data, 30 Fanm CT. REV. 486, 493
(2012} (noting: “[T]he Special Issue, and partecularly its summary [the one article in the
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noted “the absence of any articles or consideration of infant-father attachments,
and the limited and methodologically flawed research used to establish broad
conclusions that substantial time with fathers and overnights after separation were
detrimental ™"

CURRENT CONSENSUS OF SOCIAL SCIENTISTS ON
PARENTING PLANS FOR YOUNG CHILDREN

Practitioners and scholars in the field of child custody expressed concerns that
this seeming reversal of a decade-long endorsement of shared parenting for
preschool children was generating widespread confusion and uncertainty about
where the scientific commmity stood on these issues. To give voice to those
concerns, and in an effort to right a ship that was listing from a tide of
misinformation, [ spent fwo vears reviewing the relevant scientific literature. Then
I vetted my analyses by incorporating feedback from an international group of
experts in the fields of aftachment. early child development. parent-child
relations. and divorce. The results appeared in Social Science and Parenting
Plans for Young Children: A Consensus Report published in the Amencan
Psychological Association’s journal. Psychology, Public Policy, and Law, that is
edited by Cambridge University Professor Michael Lamb, a prominent child
development scholar.!' The report was published with the endorsement of 110 of
the world’s leading researchers and practitioners, several who contributed seminal
studies cited in the report.

The first goal was to provide a balanced and accurate overview of settled,
accepted research from the past 45 vears relevant to parenting plans for cluldren
under the age of four whose parents lived apart. The second goal was to provide
empirically informed guidelines for policy makers and for people mvolved in
making custody decisions.

No support was found for the idea that children under four need or benefit
from restrictions with parents who are loving and attentive. Warnings against
infants and foddlers spending overnight time with each parent are inconsistent
with what we know about the development of meamingful, positive parent-child
relationships in the first few vears of children’s lives. Babies and toddlers need

journal 1ssue solely authored by Melntosh] overreaches the available research data, deing
s0 by remarkable omissions and over-generalizations. The voluminous literature on the
role of fathers in early childhood was barely touched upon. Monotropy was reified
despite its being an idea unsupported by empincal evidence. The serious attention many
researchers have given to the attachment capabilities of both parents was virtually
unmentioned. Serious losses of childhood were confounded with trivial ones.™.

" Relly, supra note 7, at 10.

" Richard A Warshak with the endorsement of the researchers and practitioners listed in
the Appendix. Secial Science and Parentfing Plans for Young Children: 4 Consensus
Report, 20 PsvcHOL., PUB. PoL"y. & L. 46 (2014). This article, available to legal and
mental health professionals on request from the author, lists in the Appendix the names
and positions of the endorsers, and provides reference citations for all the studies
mecluded in the consensus report literature review and analysis. Others can purchase the
article at http:/‘psyenet apa org/joumals/Taw/20/1/46/.
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parents who respond consistently, affectionately. and sensitively to their needs.
But infants and toddlers do not need. and most do not have, either parent’s full-
fime, round-the-clock presence. Many married mothers work night shifts that keep
them away from thewr infants and toddlers at night without damaging their
children’s secure attachment or their development. As a result. most mothers
separated from the other parent should have no reason fo worry about leaving
their children in the care of the other parent.

To maximize infants” chances for a secure lifelong bond with both parents,
public policy should encourage both parents fo actively participate in davtime and
overnight care of their voung children. Scholars who study the benefits of
children’s relationships with both parents find no empincal support for the belief
that mothers are more mmportant than fathers in their infants” and toddlers™ lives.
In short, after their separation. both parents. in most circumstances, should seek fo
mavimize the time they spend with their voung children, including the sharing of
overnight parenting fime. This lays a strong foundation for parent-child
relationships and allows children fo enjoy the unique and overlapping
contributions of each parent to the children’s development and well-being.

ANALYTIC GAPS BETWEEN SCIENTIFIC EVIDENCE AND
BLANKET RESTRICTIONS

An exfensive knowledge base, drawn from more than four decades of research
directly relevant to this topic, informed the conclusions of the infernational
consensus report. The consensus report refufes the claim that a scientific
foundation exists for a general policy of limiting or disconraging yvoung clildren’s
overnights with one parent when their parents live apart. Those who advocate
such a policy often cife two studies to support their concerns about the risks of
shared parenting and overnights for children under the age of four.

The first study was a 2010 report written by Mclntosh, Smyth, and Eelaher,
issued by the Attorney General's department in Australia, and copyrighted by a
clinic founded by the study’s first author.!® The second study. by Tornello et al..
was published in 2013."* The consensus report identified significant problems and
limitations in both studies that should affect the admissibility and weight of

2 Jennifer McIntosh, Bruce Smyth & Margaret Kelaher, Parenting Arrangemenis Post-
separation: Patterns and Developmental Outcomes, Part II. Relationships Between
Owvernight Care Patterns and Psycho-emotional Development in Infants and Young
Children: Report to the Ausiralinn Government Attorney-General’s Department, in
POST-SEPARATION PARENTING ARRANGEMENTS AND DEVELOP-MENTAL QUTCOMES FOR
InFawTs AND CEHODREN: CoOLLECTED FEpPORTS 23 (Jenmifer MeIntosh, Bruce Smyth
Margaret Kelaher, Yvonne Wells & Caroline Long eds., 2010), available af
hetps:fwww ag_gov.anFamiliesAndMarmriage Families FamilyLawSystem/Documents/
Postseparationparentingarrangementsanddevelopmentalouteemesforinfantsandchildrencol
lectedreperts PDE. The report 15 copyrighted by Family Transitions, a private clinic
founded and directed by McIntosh.

¥ Samantha L. Tomello, Robert Emery, Jenna Eowen, Danile Potter, Bailey Ocker, and
Yishan Xu, Overnight Custody Arrangements, Aftachment, and Adjustment Among Very
Young Children, 75 J. MarRIAGE & Fan. 871 (2013).
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testimony that relies on these studies!* The U.S. Supreme Court in General
Electric Co. v. Joiner noted: “[Clonclusions and methodology are not entirely
distinct from one another. . . . A court may conclude that there is smjpl}' too great
an analytical gap befween tlle data and the opinion pmffe:ned The analytical
gap metaphor offers a useful critique of some experis who have expressed
opinions based on these two studies. Understanding several kinds of gaps in the
testimony of these E}Iptﬂs should inform trial examinations of the reports and
ftestimony of these ﬁEpE:ITS-

Gaps Between Research Participants and Custody Litigants

One obvious and wide gap between the findings from these two studies and
expert witness testimony is the difference between the populations studied and
typical custody litigants. The Australian study’s sample is not representative of
parents who are going through a divorce because most of the parents in the study
were never married to each other (90% for the sample of infants and 60% for
toddlers). and 30% had never even lived together. Nothing is known about the
behavior and relationships between the parents and children prior to the couples’
separations. Even if the study reached wvenfiable conclusions. the differences
between Australian children of unmarried fathers who may or may not have had
any pre-separation relationship with their children and American children whose
married parents are divorcing and who are accustomed to their fathers™ care is too
wide a gap to bridge. The consensus report affirmed that opfimal parenting plans
are different for children who have a pre-existing relationship with both parents
and those who do not.

The second study simularly focused predominantly (85%) on children whose
parents had never been married or lived together (30%). Tornello et al "s sample
was even less typical than the Australian sample of most parents who take a
custody dispute to trial or who mediate a sefflement with lawyers. The study’s
data came from the Fragile Families sample of inner-city children bom in
impoverished circumstances: §2% of the age 1 sample lived below the poverty
line, 60% of the parents were imprisoned before the children’s fifth birthdays,
85% were Black or Hispanie, 65% had parents who had nonmarital births from
more than one partner in their teenage or young adult years, and nearly two-thirds
had not completed high school.’” In sum. even if the results from these fwo
studies are trustworthy their relevance to US. custody disputes 1s slim.

** See Daubert v. Merrell Dow Pharmaceuticals, 509 U.S. 579 (1993).

" General Elect Co. v. Joimer, 522 US. 136, 146 (1997). See alse JoHN A.
ZERVOPOULOS, CONFRONTING MEeENTAL HeatTs EvienceE 8 (2 ed 2015
(Referencing General Elect. Co. v. Joiner, supra: “Courts may view opimions with
analytical gaps that are too wide as unreliable and thus inadmissible.™)

* For a discussion of strategies to cross-examine mental health experts who rely on
mmwarranted inferences from wunreliable data, see Jomw A. ZERvVOPOULOS, HOow TO
Exanmwe MenTAL HEALTH ExpERTS (2013).

" Sara McLanahan, Fragile Families and Child Wellbeing Study Fact Sheet (2013),
available at http:/fawrw fragilefamilies princeton edu/documents FragileFamiliesand
ChildWellbeingStudyFactSheet pdf.
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Gaps Between Methodology and Conclusions

In-depth analyses of the McIntosh et al. study, published in the consensus
report and in other papers, reveal muliiple problems in the study’s measures,
procedures, dafa analyvses, and data reporting—problems that expose wide gaps
between the study’s methodology and conclusions and between the data reported
and opinions based on the data. Two examples of analytic gaps that undermine the
trustworthiness of the studv’s conclusions are found in one sentence from the
synopsis: “Infants under two vears of age living with a nonresident parent for only
one or more nights a week were more irntable and were more watchful and wary
of separation from their primary caregiver than those primarily in the care of one
parent. " The first author mJbSEquenﬂ;; described these negative outcomes as “a
cluster of stress regulation problems .

Only in the Appendix of the 169-page report can readers discover that the
irritability score for babies with no overnights actually is slightly worse than the
score for babies who spent one or more nights per week with their other parent *®
Also, the mean irritability score for the frequent overnighters and the infants in
intact families was identical, and the mean irritability score for all groups was
within the normal range. Since. for these researchers, the irritability scores
generated such concern about “stress regulation”™ for overnighting infants. they
should have expressed equal concern about infants being raised in intact, two-
parent Australian homes.

Another problem with generalizing from the McIntosh et al sample—other
than the gap between the composition of the sample and most parents who are
separating—is the study’s tiny sample sizes. The result reported for irritability of
infants with occasional overnights was based on a sample of 14 infants. Only 11
infants saw their fathers on a schedule that would fit standard definitions of
shared parenting. The sample size for the group of 2- to 3-vear-olds with frequent
overnights ranged from 525 depending on the variable analyzed (e.g.. 5 subjects
for a rating of conflict with the child made by teachers and daycare attendants).
An analysis based on five respondents 1s unlikely to provide meaningfil data ™!

The second analytic gap revealed in the sentence quoted from the synopsis is
the discrepancy between a substandard measure and the conclusion based on the
results from that measure. The synopsis concluded that the overnighting infants

* McIntosh et al., supra note 12, at 9.

= MecIntosh, Special Considerations, supra note 9_ at 3.

¥ MeclIntosh et al., supra note 12, at 166.

% Although the sample size in Tomnello et al., supra note 13, is larger than previous
studies, recently Emery and MeIntosh, as coauthors, include n a list of limitations of the
Tomello et al. study that it relied on “small subsample sizes for the attachment indicator.”
Bruce M. Smyth, Jenmifer E. McIntosh, Robert E. Emery, & Shelby L. Higgs Howarth,
Shared-Time Farenting: Evaluating the Evidence of Risks and Bengfits to Children, in
PARENTING PLAN EVALUATIONS (2" ED.), in PARENTING PLAN EVALUATIONS: APPLIED
EESEARCH FOR THE FaMmny CourT (2 D) 118, 133 (Leslie Drozd, Michael Saini &
Nancy Olesen eds., 2016).
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were more “watchful and wary of separation from the primary caregiver. The
implication is that overnighting had somehow damaged the securnty of the babies’
relationships with their mothers. This conclusion, repeatedly cited to discourage
overnights for children younger than two years of age. came from three questions
that the researchers extracted from a standardized scale designed to measure
young children’s cognitive development. The resulting non-standard measure is
unre]jablgiin the sense that it is untrustworthy as an index of what it purports fo
measure.

Scientists take pains fo ensure that the measures they use are properly
calibrated so that the results can be trusted. Scales need to vield consistent results,
known as the instrument’s reliability, and the instroment must measure what it is
intended to measure, known as its validify. Mclntosh and her team used scales
with insufficient, if any, mdications of reliability or validity. For mstance, without
adequate calibration a scale that lacks reliability can one day show a readout of
fen pounds for a ten-pound package, and the next day show a readout of fifty
pounds for the same ten-pound package. If the scale lacks validity, the scale can
be off by five pounds even though it might reliably show the same incorrect
weight every time vou weigh the package.

A central concern with both the McIntosh et al. and the Tornello et al. studies
15 their use of sub-standard measures and reliance on results of those measures to
draw unwarranted inferences. The Warshak consensus report observed that none
of the four significant outcomes reported by McIntosh et al. were derived from
measures that met basic scientific standards. ™ a point also noted by Nielsen in
greater detail =

McIntosh et al. concluded that a child under the age of two who spends more
than three nights a month with dad is more likely to have “emotional regulation”
problems reflected in the child’s “insistent visual monitoring™ of the mother.® To
measure this, the study asked each mother (only about four percent of the
respondents were fathers) three questions: does your child sometimes or often try
to get your attention. look to see if vou are watching her or him at play, and try to
get vou to notice other objf::cts?‘j" There was no rating of “insistence.” The authors
made the dubious assumption that because infants when anxious look at their
mothers and try to get her attention, being anxious is the only reason infants look
at their mothers, and that the more infants look at their mothers, the more anxious

Z MeclIntosh et al., supra note 12, at 9.

 Daubert v. Merrell Dow Pharmaceuticals, supra note 14.

* Warshak et al. supra note 11, at 35. In addition to the problems with the wvisual
monitoring scale, the reliability of the imitability scale falls in the “questionable™ range;
the persistence measure lacked any reported validity, reliability, or norms; and the scale
of behavior problems with the mother, abridged from a standard measure. had no
measure of reliability or validity for the new instniment.

¥ Linda Nielsen, Woozles: Their Role in Custody Law Reform, Parenting Plans, and
Family Court, 20 PsyceEoL., PUE. PoL™y. & L. 164 (2014).

* Jemnifer E. McIntosh, Bruce M. Smyth & Margaret A. Kelaher, Responding fo
Concerns About a Study of Infant Overnight Care Posiseparation, with Comments on
Consensus: Reply to Warshak (2014}, 21 PsycuoL., Pus. PoLy. & L. 111, 116 (2015).

~ Warshak et al., supra note 11, at 53, FN 1.
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the infants nst be. This error in logic is known as affirming the consequent. No
one, mcluding Mclntosh et al | has ever shown that these three questions yield
reliable information—would the answers be the same a week later? Nor have
MecIntosh et al shown that the questions yield valid information having anything
fo do with a baby's emotional health anwiefy. ability to manage stress, or ability
to regulate emotions. In fact, the three questions were extracted from a longer
instrument that has been validated as a measure of how ready the child is to leamn
to talk. More frequently looking at the mother and trying to her attention indicates

advanced ¢ ‘g;mme development. not impaired emotional regulation as MecIntosh
et al_ stated.”

Similarly, Tomello ef al. assessed the child’s attachment to the mother with a
measure that had no established reliability or validity. The Warshak consensus
report and other scholars have questioned the validity of the attachment measure
and the meaning of findings based on the measure because the msmunem Was
completed by mothers rather than by trained professional raters”  Other
researchers using this same atfachment measure have acknowledged that it lacks
objectivity.”” which is an important factor in determining the admissibility and
weight of opinions based on this measure.

Tomello et al. acknowledged that their measure of atfachment was
questionable, but nevertheless reported that children who at age 1 had frequent
overnights (1 to 3 ovemights per week) were more likely than those with some
overnights to be insecurely attached fo their mothers at age 3. The press release
issued by the lead investigators” umiversity, while failing to mention the

B Amy M. WETHERBY & Barry M. PRIZANT, CoOMMUNICATION AND STMBOLIC
BEmrivioR SCALES DEFELOPMENTAL PROFILE- PRELIMINARTY NoRMED Enrrion (2001).

® See Warshak et al . supra note 11, at 54. See also, e.g.. Paul Millar & Edward Kruk
Maternal Aitachment, Paternal Overnight Conitact, and Tery TYoung Children’s
Adjusiment: Comment on Tornello et al. {2013), 76 I. MARRIAGE & Fam. 232 (2014);
Nielsen, Woozles, supra note 23, at 170; Marsha Kline Pruett, Carolyn P. Cowan, Philip
A, Cowan, Lisa Pradham  Sarah Foebins, & Eyle D. Prett, Supporting Farher
Involvement in the Context of Separation and Divorce, in PARENTING PLaw
EvaLUATIONS (2™ ED.), supra note 21, at 85, 102; Marinus H. van Izendoom et al,
Assessing Attachment Security With the Attachment Q Sort: Meta-Analytic Evidence for
the Falidity of the Observer A0S, 75 CHLLD. DEv. 1188 (2004); Everett Waters,
Assessing Secure Base Behavior and Attachment Security Using the Q-sort Method.
Stony Brook Umversity, State University of New York (2013), available ar
http:/fwww psychelogy sunysh_ edu/attachment/

measures/content’ags_method htm12013.

¥ Sangita Pudasainee-Kapri & Rachel Razza, Attachment security among toddlers: The
mpacts of coparenting and father engagement. Fragile Families Working Paper WP13-
01-FF, pp. 29, 48, and 51 (2013), available at http:/‘crew princeton. edu/publications/
publications asp (stating: [Blecause the AQS 1s not an objective assessment of parent-
child attachment, it i3 possible that the mothers’ tendencies toward socially desirable
responses may have resulted in higher levels of reported attachment SECI'LHI} ). This may
account for the fact that all the groups of children rated by their mothers in the Tomello
et al. study had lower percents of insecure attachment than what would be expected for
these children who were living in poverty with poorly educated mothers.

Copyright 2017, Benjamin Beveridge, National Family Law Policy Center version 1.0



Richard A Warshak Siemming the Tide of Misinformation 12

unreliability of the attachment measures, incorrectly claimed that infants who
spent at least one might per week away from their mothers had more insecure
aﬂachmtﬂls than babies who saw their fathers only during the day. In fact they
did not ™!

Gaps Between Data and Interpretation

Even overlooking that Tomello ef al. used a nonstandard attachment measure
adnunistered in a nonstandard manner, the results were ambiguous. Insecurity in
the infants was more common among the frequent overnighters, followed by the
never overnighters, followed by the occasional overmighters. A sinular, nonlinear
pattern characterized the MclIntosh et al. results ™ Thus, as the Warshak
consensus report and DthEIS have noted, frequency of overnights did not predict
insecurity in either study *

Interpreting the attachment findings is complicated by another fact that
Tomello et al. did not report: More than half of the infants classified as frequent
overnighters lived predominantly with their fathers. But the data were reported
and inferpreted as if the mother was always the “resident™ parent and the babies
were overnighting with a “nooresident™ father. Thus the “resident” and
“nonresident” parents were mislabeled. Without knowing more about why these
babies were living with their fathers it would be a nustake to assume that frequent
overnights in their fathers” home caused the children’s insecure attachment to
their mothers. The gap between the data and the conclusion is too wide to bridge.
The mothers in this sample were drawn from a population of women who had
higher rates of substance abuse. depression. and incarceration.” * These factors and
others, such as domestic violence, affect the quality of parent-child relationships.
Even if the attachment measure had met scientific standards, these results should

*' Fariss Samarai (2013, July). Ovemights Away From Home Affect Children's
Attachments, Study Shows. UVA Today News Belease (July 18, 2013), available at
https://mews virginia edw/content/overnights-away-home-affect- children-s-attachments-
study-shows. Also, there were no sigmficant links between overnights between the ages
of 1 and 3 and attachment.
# See William V. Fabricius, Karma E. Sokol. Prscilla Dhaz & Sanford L. Braver,
Father—Child Relationship: The Missing Link Betwsen Parenting Time and Children’s
Mental and Physical Health, in PARENTING PLAN EvALUATIONS (2™ ED.), supra note 21,
at 74, 31 (“Ambiguous U-shaped patterns emerged m both studies, in which the “no
overnights’ group did not differ from the “frequent overmights’ group (suggesting that
frequent overnights were not harmful), but the “some overnights™ group showed fewer
negative child cutcomes than the “frequent” group (suggesting they were). It is unclear
how to interpret these U-shaped pattems. More clanty might have been achieved by not
grouping all families into a few categones, but instead testing for linear relations between
overnights and outcomes ™). Sckol, infra text accompanying note 39, conducted a test for
linear relations in the Tomnello et al. data and found no correlation in these data between
the absolute number of evernights with father and insecurity with mother.
* See, ez, Fabricius et al., supra note 32, at 81; Michael E. Lamb, Crifical dnalysis of
Research on Parenfing Flans and Children’s Well-Being, in PapEnTmve Praw
EVAI_UAI'Im-.s (2" ED.), supra note 21, at 182,

* McLanahan, supra note 17.
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not be relied upon in making decisions about parenting plans for most divorcing
parents, especially for parents with the resources to take a custody dispute to trial
or to hire lawyers to negotiate and mediate out-of-court settlements.

Additional Gaps Between Data and Opinions

Policy makers, decision makers, and expert witnesses who rely on the data
from these two studies to discourage overnight parenting plans for voung children
often fail to mention the results from these two studies that do not support this
conclusion, in addifion to the significant limitations discussed above that
undermine their usefulness as a basis for custody decisions. For instance. one of
the authors of the Tomello et al study recently coauthored a chapter which
provided this interpretation of their study’s results: “Spending frequent overnights
[with fathers] between the ages of 1 and 3 years did not predict attachment
msecurity at age 3 but did predict positive behavior at 5 years of age™ Yet
Tomello et al. cautioned that the link between overnights and positive behavior—
denived from a standard, well established instrument with strong evidence for ifs
reliability and validity and administered in the standard manner—could be due fo
chance. Tornello et al. did not menfion this positive finding for overnights in the
article’s Abstract. Instead the authors placed more confidence in the finding
linking overnights to attachment insecurity, despite having acknowledged the
uncertain trustworthiness of the attachment measure.

Furthermore, experts who rely on these two studies should be aware that data
were available only from one parent, not both. Yet reports of mothers and fathers
about their cluldren’s wellbeing offen vary sigmificantly as previous research has
demonstrated.

Given the wide gap between the circumstances and characteristics of the
parents in these two studies and those of most separating parents (especially
custody litigants), the gaps between the flawed measures and the conclusions
drawn from those measures, and the gaps between the actual data and opinions
pmft‘ered about the data, the Warshak consensus report agrees with other
scholars™ that these two studies provide no reliable basis to support custody

* Smyth et al., supra note 21, at 153.

* See, e.g.. Judy Cashmore & Patrick Parkinson, Parenting Arrangements for Young
Children: Messages from Research, 25 AusTL. J. Fan L. 236 (2011); Lamb, supra note
9; Pamela S. Ludolph & Milfred D. Dale, Aftachment in Child Custody: An Addifive
Factor, Not a Determinative One, 46 Fam. L. Q. 1 (2012); Linda Nielsen, Shared
Residential Custedy: A Recent Research Review (Part Two), 27 Anm. ] Fang L. 123
(2013); Linda Mielsen FParenfing Plans for Infants, Teddlers, and Preschoolers:
Research and Issues, 353 ] DIv. & BEmaR®race 313 (2014); Nielsen, Woozles, supra
note 23; Patrick Parkinson & Judy Cashmore, Parenting Arrangemenis for Young
Children: A Reply to Smyth, McIntosh and Kelaher, 25 AvusTtL. J. Fane L. 284 (2011);
Fichard A. Warshak, Securing Children's Best Interests While Resisting the Lure aof
Simple Solutions, 56 1. Dv. & REmarerace 57 (2013).
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policy. recommendations. or decisions that restrict overmight shared parenting for
yvoung children ™

CONFLICT AND PARENTING PLANS

A conumon response to research that finds positive outcomes for children and
parents in shared physical custody and overnighting arrangements is to challenge
the relevance of that research for parents who ]1I1§ate custody or display high
levels of conflict when interacting with each other.** Some psychologists dismiss
the positive outcomes found in these shared parenting studies as relevant only to
those couples who voluntarily agree to share physical custody from the outset.
Their hypothesis is that couples who settle out of court for shared physical
custody begin with lower levels of conflict and that the same factors that play a
role in their agreeing fo share custody may also contribute fo the positive
outcomes for the children in these families.

This hypothesis lacks empirical support. The Stanford Child Custody study™
found that children in joint physical custody (living at least one-third of the time
with their fathers) compared with children in sole physical custody were most
satisfied with the custody plan and showed the best long-term adjustments, even
after controlling for factors that might predispose parents to select joint ph}'sma]
custody (such as education, income, and initial levels of parental hostility). @
fact in 80% of the joint phvsical custody faruﬂles one or both parents imifially du:l
not want and did not agree to the arrangement *! Other studies found that parents
with Jumt physical custody had no less conflict than those with sole physical
custody.*

" For extensive evidence about the impact of the McIntosh et al. study on custody policy,
recommendations, and decisions, see Linda Nielsen Pop Goes the Woozle: Being Misled
by Research on Child Custody and Parenting Plans, 56 ]. DIv. & EEMARRIAGE 303
{2015), and Nielsen, supra note 25.

¥ The consensus report cited a 2011 keynote address by Martindale as an example of
support for this position, however in a personal communication Martindale clarified that
m using the phrase “joint custedy™ he was refermring to shared decision-making authorty
and not shared physical custody amrangements. Nevertheless, others have discounted the
relevance of shared physical custody research for parents in conflict. See, e.g., Smyth et
al., supra note 21, at 118.

*¥ Ereavor Maccoey & RoserT Myookm. DIviDvG THE CHILD (1992,

* Eleanor E. Maccoby et al, Postdivorce Roles of Mother and Fathers in the Lives of
Their Children, 7 J. Fanm. PsycHOL. 24, 34-35 (1993).

! William V. Fabricius, Karna B. Sckel, Priscilla Diaz & Sanford L. Braver, Parenting
Time, Parent Conflici, Pareni—Child Relationships, and Children’s Physical Health, in
PARENTING PLAN EVALUATIONS: APPLIED RESEARCH FOR THE FAMILY Court 188, 200
(Kathryn Euehnle & Leslie Drozd eds, 2012) (drawing on data from the Stanford Child
Custody Study (data set now available at http:/'www socio.com/srch/isy rafda
fam25-27 htm)).

= Eg. Marygold 5. Mell & Patricia E. Brown, Exploring a New Family Form—The
Shared Time Family, 22 InT'L J. L., PoL'y aND THE Fam. 231 (2008). For
comprehensive reviews and analyses of the research literature on shared time
amrangements and parental conflict, see Linda MNielsen, Shared Residential Custody: A
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A meta-analysis of 33 studies also reported better emotional. behavioral, and
academic functioning for children in joint physical custody compared to children
in sole custody. regardless of the level of conflict between parents ** Studies that
measured the amount of the father’s parenting time found that more time with the
father is not associated with poorer child outcomes in high-conflict families (with
the exception of families where there is violence or abuse).™ In a large-scale
Anstralian study (not the one critiqued earlier). one to two years affer separation,
conflict was neither more nor less damaging for cluldren in shared care-time
arrangements than for children i other custody arrangements (with the exception
of reports by mothers who had concerns about children’s safety in the care of the
father).** Rather than magnify harmful effects of parental conflict, several studies
suggested that shared parenting mav protect children from some of its negative
consequences.

One way in which shared parenting time can reduce children’s exposure fo
tension-filled commmnications between parents is that spending longer periods of
fime with each parent reduces the number of transfers between parents. For
mstance, spending two hours with one parent and then refuming to the other
parent’s home the same day means the child makes two fransitions in one day.
Simply extending the two-hour evening confact info an overmight reduces the
fransitions between homes to only one per day.

Recent Research Review (Part Onel, 27 Axi. J. Fani L. 61 (2013) and Linda Nielsen, The
Conflict About Conflict: Re-examining the Research on Pavental Conflict and Child
Custody (in preparation).

* Robert Bauserman, Child Adjusiment in Joini-Custody Versus Sole-Custody
Arrangements: 4 Meta-Analytic Review, 16 . Fan. Psycaor. 91, 99 (2002).

* Fabicius et al., supra note 41.

* Rae Kaspiew et al. Evaluation of the 2006 Family Law Reforms Melboume: Australian
Inst. Fam. Stmd. (2009) available af https:/aifs gov.auw'sites/defanlt/files/publication-
documents/evaluationreport. pdf.

* SANFORD L. BRAVER & DIANE O'CONNELL, DIVORCED DADS: SHATTERING

THE MvyTHS (1998); Wilham V. Fabricius, Sanford L. Braver, Priscila Diaz & Clonnda E.
Velez, Custody and Paventing Time: Links to Family Relationships and Well-Being After
Diiverce, in THE F.OLE OF THE FATHER I¥ CHILD DEVELOPMENT 201 (MMichael E. Lamb,
ed., 5th ed. 2010); Fabricius et al., supra note 41; Marjorie Lindner Gunnee & Sanford L.
Braver, The Effects of Joint Legal Custedy on Mothers, Fathers, and Children
Controlling for Facters that Predispose a Sole Material Versus Joint Legal Award, 23
Law & Humi. Begav. 25 2001); Irwmn Sandler, Jonathan Miles, Jeffrey Coockston, &
Sanford Braver, Effects of Father and Mother Parenting on Children's Mental Health in
High- and Low-Conflict Divorces, 46 Fam. CT. REV. 282 (2008). See alio Inwin N.
Sandler, Lorey A. Wheeler & Sanford L. Braver, Relations of Parenting (uality,
Interparental Conflict, and COvermights With Mental Health Froblems of Children in
Divercing Families With High Legal Conflict, 27 J. Fan. PsvcHoL. 913, 921 (2013)
(noting that in their smdy of high conflict divorces, positive parenting by fathers was
associated with children’s better mental health when the children spent an average of
approximately 12-21 overnights per month with their fathers, but not when the average
number of overnights was 2.61 per month). It is important to note, however, that as with

most research on the impact of divorcing parents’ conflict on child adjustment Sandler et
al. smdied older children and not children younger than four years.
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Should Parental Conflict Trump Shared Parenting Time?

A policy of automatically restricting children’s time with one of the parents
when a couple is labeled as “high conflict” brings additional drawbacks and
deprives children of the protective buffer of a nurturing relationship with one of
their parents.*” This policy sends parents the message that generating or sustaining
conflict can be an effective strategy to override shared custody. *® This discourages
civil communication and cooperation, and may reduce children’s time with the
parent who i less angry. who does a better job of shielding the children from
conflict. and who recognizes and supports the clildren’s need for positive
relationships with both parents* Any policy that encourages the instigation and
maintenance of conflict between parents by suggesting that such behavior might
be rewarded with more parenting time puts the needs of the children second to the
desires of whichever parent opposes sharing parenting fime. Such a policy
contradicts the best-inferest standard whose %nmarv purpose is to ensure that the
child’s welfare trumps parental entitlements.™ A policy focused on children’s best
interests will decrease the risks of harm to them by discouraging rather than
encouraging inter-parental conflict.>!

¥ See Eelly, supra note 7, at 14 (citing RoeerT E. EMERY, TeE TRUTH ABOUT
CHILDREN anD DrvorcE: DEALNG WITH EMOTIONS 50 YoU anD Your CHILDREN
Cay TerIvE (2004) “Some authors (e.g., Emery, 2004) have recommended that when the
co-parental relationship is highly conflicted that children’s time with one of the parents
should be restricted as a way of reducing the impact of conflict on the children. Since
mothers are most often the *primary” parent and the fathers the non-resident parents, such
a recommendation is likely to disproportionately reduce father-child time._ It also ignores
the reality that mothers are just as often impaired in their fimetioning and are as hostile as
fathers, but nevertheless are designated the primary residential parent. Relying on more
current research, others have argued that this bread pelicy recommendation will deny
children adequate time with supportive, competent fathers. The Emery proposal does not
differentiate the type of conflict, consider whether the child is exposed to the conflict,
identify the parent primanly fueling the conflict, and consider the parenting skills and
mental health of each parent. Moreover, such a recommendation ignores the fact that the
majority of parents with high conflict after separation substantially diminish their conflict
n the first and second year after final court orders (citations omitted).”

% See Joan B. Kelly, Risk and Protective Factors Associated with Child and Adolescent
Adjustment Following Separation and Divorce: Social Science Applicafions, in
PARENTING PLAW EVALUATIONS, supra note 41, at 49; Richard A Warshak. Parenting
by the Clock: The Best Interests of the Child Standard, Judicial Discrefion, and ithe
American Law Institute s “Approximation Rule,” 41 U.BALT. L. REWV. 83 (2011).

¥ Sse, e.g., Benjamin D. Garber, Security by Association? Mapping Attachment Theory
Onto Family Law Practice, 50 Fan. C1. BEv. 467 (2012). See also Kelly, supra note 7.

* Warshak. supra note 42, at 97

! See, e.g.. Sanford L. Braver, The Costs and Pitfalls of Individualizing Decisions and
Incentivizing Conflict: 4 Comment on AFCC’s Think Tank Report on Shared Parenting,
52 Fam. CT REV. 175, 178 (2014) (stating: “What pelicy will instead deincentivize
conflict? One, for example, is eliminating the blanket oppertunity for one parent to
unilaterally veto shared custody.™).
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When considering the impact of parental conflict on the most beneficial
parenting plans for children. it is important to recognize the heterogeneity of the
dynamics of inter-parental conflict ™ The label high conflict couple implies that
both parents actively engage in conflict. Although this is true in some cases, in
other cases the label is a misnomer because one parent may be a victim of the
other parent’s fage or attempts to marginalize the parent’s role in raising the
child ™ In some cases the amount, intensity. and type of conflict resembles the
level and type of disagreements over child-rearing decisions that occur normally
between marned or cohabifing parents who have different opinions about what is
best for the child.

Recommendations to Reduce Children’s Exposure to Parental
Conflict

Because of the consistency of findings that children are more likely to suffer
worse outcomes when their parents use them as pawns or when they consistently
witness. their parents” frequent. infense. and ongoing conflict™* the Warshak
consensus report recommended the following:>

* When feasible, parents should be encouraged fo create parenfing
plans through a collaborative, nonadversarial process., that
increases the likelihood that both parents will be satisfied with the
plan and can give it relatively unambivalent support.

+ Interventions such as mediation and parenting coordination can
help parents better manage conflict and reduce its negative impact
on children.

* When considering the implications of conflict for custody
disposifions, courts, operating under the best-interest standard, can
hear evidence that goes beyond identifying the presence of conflict
and sheds light on the dvnamics of the conflict, the contributions
of each party to it, and the quality of parenting.

? See Joan B. Kelly, Parents with Enduring Child Disputes: Multiple Pathways fo
Enduring Disputes, @ J. Fas STUD. 37 (2003); Kelly, supra note 7.

A See, e.g., Michael E. Friedman, The So-Called High-Conflict Couple: 4 Closer Look,
32 An T Fant TeERAPY 107 (2004); Kelly (2003) supra note 52; Eelly, supra note 48;
Joan B. Kelly & Eobert E. Emery, Children's Adjustment Following Divorce: Risk and
Resilience Perspectives, 32 Fam. Cr. REV. 352, 353 (2003) (nmoting: “[IJt 1s not
uncommon to find one enraged or defiant parent and a second parent whe no longer
harbors anger, has emotionally disengaged, and attempts to aveid or mute conflict that
mvolves the child ™); Warshak, supra note 36, at 70.

* See generally HETHERINGTON & KELLY, supra note 1); Kelly, supra note 48_ at 59 See
also Richard A. Warshak, Ten Parental Alienation Fallacies That Compromise Decisions
in Cowrt and in Therapy, 46 PrOF. PsycHOL.: BES. & Prac. 235, 241-243 (2015)
Richard A. Warshak, Paremfal Alienation: Overview, Management, Intervention, and
Practice Tips, 28 ] Av. Acap Matena. Law. 121 (2015).

¥ Warshak et al , supra note 11, at 57.
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+ Where tension and conflict accompany transfers of children from
one home to the other, rather than reduce children’s time with one
parent as a response to concerns about parental conflict,
consideration should be given to conducting transfers at neutral
sites where both parents are not present at the same time.”® For
instance, the children can be dropped off at daycare by one parent
and picked up by the other. This protects children from exposure to
parental conflict.

* To the extent that conflict is generated by a father who opposes the
mother’s efforts to marginalize his participation in raising the
voung child, efforts should be made to educate the mother about
the benefits to children of parenting plans that give more
opportunities for the development and strengthening of father-
child relationships and that keep fathers more involved.

* Both parents should be encouraged to understand the emotional
difficultv that can affend being apart from a voung child for
extended time periods, difficulty that is multiplied when a parent’s
emplovment keeps him or her away from the cluld for most of the
weekdays. Parents should be encouraged to provide regular
feedback to each other about the young child’s routines, behavior,
and health, and fo the extent possible assuage each other's
concerns about the child’s development when in the care of the
other parent.

INTERNATIONAL EXPERT CONSENSUS RECOMMENDATIONS®’

The endorsers of the parenting plans consensus report, all accomplished
researchers or practitioners, agree that the current state of the scientific literature
supports the following conclusions and recommendations. This statement should
provide strong direction for policy guidelines and decision-making.

1. Just as we encourage parents in intact families to share care of their
children, we believe that the social science evidence on the
development of healthy parent-child relationships, and the long-
term benefits of healthy parent-child relationships, supports the
view that shared parenting should be the norm for parenting plans
for children of all ages, including very voung children We
recognize that some parents and sitvations are unsuitable for
shared parenting, such as those menfioned in point #7 below.

2. Young children’s interests benefit when two adegquate parents
follow a parenfing plan that provides their children with balanced

* Mary Main, Enk Hesse & Siegfried Hesse, Afachment Theory and Research:
Chverview with Suggesied Applications fo Child Custedy. 49 Fam. CT. BEV. 426, 447
2011).

g?‘.‘.’ars]:ml{ etal  supra note 11, at 58-60.
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and meaningful contact with each parent while avoiding a template
that calls for a specific division of time imposed on all families.
. In general the results of the studies reviewed in this document are
favorable to parenting plans that more evenly balance voung
children’s time between two homes Child developmental theory
and data show that babies normally form aftachments fo both
parents and that a parent’s absence for long periods of time
jeopardizes the secunty of these attachments. Evidence regarding
the amount of parenting time in intact families and regarding the
impact of daycare demonstrates that spending half time with
infants and toddlers 1s more than sufficient to support cluldren’s
needs. Thus, to maximize children’s chances of having good and
secure relationships with each parent, we encourage both parents to
maximize the time they spend with their children. Parents have no
reason to worry if they share parenting time up to 50/30 when this
15 compatible with the logistics of each parent’s schedule.
. Research on cluldren’s overnights with fathers favors allowing
children under four to be cared for at night by each parent rather
than spending every night in the same home We find the
theoretical and practical considerations favoning overmights for
most yvoung children to be more compelling than concems that
overnights might jeopardize children’s development. Practical
considerations are relevant to consider when failoring a parenting
plan for young children fo the circumstances of the parents.
Overnights create potential benefits related to the logistics
of sharing parenting time. Parents of young children are more
likely than parents of older children to be at an early stage in their
career or employment at which they have less flexibility and
control over their work schedules. Parenting schedules that offer
the father and child 2-hr blocks of time together. two or three times
per week, can unduly stress their contacts. Owernights help to
reduce the tension associated with mshing to return the child, and
thus potentially improve the quality and satisfaction of the contact
both for the parent and child. Overnights allow the child to settle in
to the father's home, which would be more familiar to the child
who regularly spends the night in the home compared with one
who has only one-hour segments in the home (allowing for
transportation and preparation for the return trip). Spending the
night allows the father to participate mn a wider range of bonding
activities, such as engaging in bedtime rituals and comforting the
child in the event of nightfime awakenings. An additional
advantage of overnights is that in the moming the father can return
the child to the daycare; this avoids exposing the child to tensions
associated with the parents’ direct contact with each other.
Nonetheless. because of the relatively few studies currently
available, the limitations of these studies, and the predominance of
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results that indicate no direct benefit or drawback for overnights
per se outside the context of other factors, we stop short of
concluding that the current state of evidence supports a blanket
policy or legal presumption regarding overmights. Because of the
well-documented vulnerability of father-child relationships among
never-married and divorced parents, and the studies that identify
overnights as a protective factor associated with increased father
commitment to child rearing and reduced incidence of father drop-
out, and because no study demonstrates any net risk of overnights,
decision makers should recognize that depriving yvoung children of
overnights with their fathers could compromise the quality of their
developing relationship.

. Parenting plans that provide children with contact no more than six
days per month with a parent. and require the children to wait more
than a week between contacts, tax the parent-child relationships.
This fype of limited access schedule risks compromusing the
foundation of the parent-child bond. It deprmives children of the
type of relationship and contact that most children want with both
parents. The research supports the growing trend of statutory law
and case law that encourages maximizing children’s time with both
parents. This mav be even more important for young children in
order to lav a strong foundation for their relationships with their
fathers and to foster security in those relationships.

. There 1z no evidence fo support postpomng the infroduction of
regular and frequent involvement, including overmights, of both
parents with their babies and toddlers. Mainfaining cluldren’s
attachment relationships with each parent i3 animportant
consideration when developing parenting plans. The likelihood of
maintaining these relationships is maximized by reducing the
lengths of separations between children and each parent and by
providing adequate parenting time for each parent. Such
arrangements allow each parent to learn about the child's
individual needs and to hone parenting skills most appropriate for
each developmental period. The optimal frequency and duration of
children’s time with each parent will differ among children,
depending on several factors such as their age and their parents
circumstances, motivations, and abilities to care for the children.
Other important considerations include children’™s unique
relationship histories with each parent and their experience of each
parent’s care and involvement. In each case where if 15 desirable to
foster the parent-child relationship, the parenting plan needs to be
sensitive to the child's needs, titrating the frequency, duration, and
structure of contact.

. Our recommendations apply in normal circumstances, for most
children with most parents. The fact that some parents are
negligent, abusive, or grossly deficient in their parenting—parents
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whose children would need protection from them even in intact
families—should not be used to deprive the majonty of children
who were being raised by two loving parents from contimuing to
have that care after their parents separate.

AFTERMATH OF THE CONSENSUS REPORT

The list of endorsers and their stature and accomplishments reflect the field's
general acceptance of the consensus report’s findings as roofed in settled science
from more than four decades of research directly relevant to this topic, including
seminal studies by many of the endorsers. This research “provides a growing and
sophisticated fund of knowledge about the needs of young children, the
circumstances that best promote their opfimal development, and the mdividual
differences among children regarding their adaptability to different circumstances,
stress, and change ™ The endorsements reflect agreement that the report’s
conclusions and recommendations are well grounded. generally accepted in the
field, and expressed in measured language that is usefil to decision makers.

Recent Studies

After the Warshak consensus report was published, two new studies lent
additional weight to the report’s conclusions. Reanalyzing the data set used by
Tomello et al.. Sokol examined the correlation between the absolute number of
overnights with father and the incidence of insecure attachments to mother. In her
preliminary findings. Sokol found no correlation and concluded that overnights
with father do not harm the mother-child relationship. >

Fabricius reported long-term benefits to college students who, in the first three
vyears of life, spent overnights with their fathers after their parents smtpar:{tml's'[II
These teenage and voung adult cluldren felt more important fo their fathers than

*® Warshak et al | supra note 11, at 46.

*# Karina Sokol, Short-term Correlates of Overnight Parenting Time for Infants: The
Current Literature and PFe-analyses. Address at the Association of Family and
Conciliation Courts Annual Conference (May 31, 2014). Sckol’s study was presented at a
professional conference and the results have not yet appeared in a peer-reviewed journal
article. In using the absolute number of overmights, rather than categories of overnight
frequency, Sckol avoided potential preblems in Tomnello et al"s methodolegy which
grouped together infants who spent one overnight per week with their fathers with those
who lived primanly with their fathers {up to five nights per week). Tomello’s group
analyses apparently obscured differences in mother-custody wversus father-custody
families that affect the results. Note that the composition of the sample and the problems
with the attachment measure reported by Tomelle et al (discussed supra text
accompanying notes 17, 20, and 34) equally limit the conclusions that can be drawn from
Sokol’s study and its relevance to most separating parents.

® William Fabricius, New Findings on Relocation and Infant Overnights. Address at the
Association of Family and Conciliation Courts—Texas Chapter Annual Conference (Jan
23, 2015). Although Fabricius presented this study at two professional conferences,
because data is still being collected, the results should be considered preliminary until
they appear in a peer-reviewed journal article.
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did those who had been deprived of overnights early in their lives. They had
better relationships with their fathers at no cost to the quality of their relationships
with their mothers. On the other hand. having fewer overnights with fathers
during infancy was associated with more long-term harm to the father-child
relationship. Also, there were no indications of any long-term siress-related health
problems related to ovemnight parenting time for infants with their fathers.®! The
study concluded: “[Infant behaviors that have caused the concern about overnight
parenting time are either temporary, or they do not signal the long-term effects
that were feared.”™ And, “Of much greafer concem is the substanfial detriment to
the long-term father-child relationship associated with lack of overnight parenting
time with fathers. . . " Overall the study concluded. “We see long-term risks to
the father-child relationship in the absence of overnight parenting time during the
first 3 years, but only benefits to both parents with the presence of overnight
parenting time. ™™ And, “Maximizing parenfing time protects children from harm
to the father-child relationship, from harm to the mother-child relationship. and
from harm due to parent conflict. "

Reactions to the Consensus Report

In addition to the 110 researchers and practitioners behind the consensus
report, promunent social scientists, such as Joan Eelly, cited the report favorably
in their presentations and literature reviews.*® The paper has been translated into
at least eighteen languages and has informed legislative deliberations throughout
the U.5. and parliamentary deliberations in several countries including the United
Kingdom, Canada, Israel, Finland, Fomania, Croatia, and Sweden Two vears
after its publication the consensus report continwes to be one of the most
downloaded papers from the joumal’s website.

Michael Lamb summarized his understanding of the relevant literature in
statements fully consistent with the conclusions reached by Warshak and the

fl Responding to concems raised by results reported by McIntosh et al . supra note 12
and by Tomello et al., supra note 13 Fabricius states, supra note 60, at 50, “The infant
wheezing, and early commumication bids to the mother [3-guestion visual monitoring
scale], and self-reports by the mother of her infants” attachment behaviors toward her are
g}:parmtl}' not deserving of toe much concern.™

Fabricius, supra note 60, at 50.
& Id., at 50.
#Id. at 52.
“Id. at 58.
* Joan B. Kelly, supra note 7. at 11 (referring to the consensus report’s “in-depth
analysis of 16 shared parenting studies.™) Dr. Kelly, a prominent authority on divorce,
also coauthored an earlier arficle on overnights with McIntosh. It is noteworthy that
Eelly’s analysis of the literature, supra, at 9, agreed with Warshak et al., supra note 11,
on the important issue of whether voung children develop an attachment hierarchy m
which mothers are predominant: “Consistent with other recent studies, there was no
support for the primacy of the mother as an attachment figure mm predicting future
outcomes. Nor was there support for the belief that infants and toddlers have a gender
bias in attachment formation or develop an attachment hierarchy in which mothers are
consistently preferred ™
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endorsers of the consensus report: “When both parents have established
significant attachments and both have been actively involved in the child’s care,
research suggests that overnight wsﬂs will consolidate attachments and child
adjustment. not work against them ™ “Children whose parents were both highly
involved before separation benefit from continued mvolvement with both parents.
That involvement should include overnight contact with nonresident parents when
there is a preseparation history of involvement. ™

It was anticipated that some colleagues would disagree with the consensus
report opindons and recommendations. But in the two years since its publication,
no article, including those by MeIntosh et al.. has explicitly identified any errors
in the report or disputed any of its conclusions and recommendations. Confronted
with the critiques of their studies, one might expect researchers either to show
where the consensus report and other scholars™ critiques are mistaken or to modify
their previous interpretations of their data and commumicate their amended
conclusions to colleagues and the general public.

McIntosh et al. have not vet ackmowledged or addressed concerns about three
of the four measures in their study. But after the consensus report was published,
they conceded in one arficle that their 3-ifem visual monitoring scale has
“relatively low” reliability and is a “weak link” in their study.* Otherwise, Smyth
and McIntosh have ignored the crifiques that their measures were untmstworthy.

To date, McIntosh et al. have not acknowledged that: 1) the results that raised
their concern about overnights and voung children’s ability to regulate stress rest
on a flimsv foundation and do not stand up to scrutiny, 2) the substandard
measures used in their study do not support trustworthy conclusions, and 3) the
infants with frecquent overnights looked no worse than those with no overnights.
Instead, Mclntosh et al. have confimued to report that the infants in their stdy
with wﬂek]}' overnights had “higher levels of emofionally dysregulated
behaviors™™® and showed “a greater cluster of stress regulation problems
compared with infants with fewer overnight stavs,” and that “regardless of the
context of their parents” separation, more frequent overnight stays might be more
challenging for emotional regulation processes 111 1 young children under 4 vears of
age than for children aged 4 vears and over.”™' These continued assertions of
McIntosh et al. are the equivalent of repmﬁﬂg an object’s weight on a broken
scale whose readout cannot be trusted, while concealing the fact that the scale is
faulty.

In response to the consensus report and other critiques, McIntosh et al. have
tried to bolster confidence in the “veracity and reliability™ of their study’s
findings, by repeatedly claiming that other studies, such as the one by Tornello et
al., replicated their study.™® This is incorrect. Tornello et al. used different

7 Lamb, supra note 33_ at 180.
= Id.. at 192.
® McIntosh et al., supra note 26, at 116.
* Smﬂh et al., supra note 21 at 153,
McIutﬂsh et al., supra note 26, at 113,
™ McIntosh et al supra note 24, at 113 ("One standard approach to assessing the
f.-'eraci’q; and relial:li]it}-' of findings i1s in their replication. Recently, Tomello and
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measures with a different population in their study. Further, as previously noted,
Sokol’s preliminary analysis of the data in Tornello et al found no correlation
between overnights and insecure attachments in infants. ” However, McIntosh et
al. in a significant concession, noted that their findings “do not substanfiate
caufions against ary overnight care in healthy family circumstances.” " This
acknowledgment 15 another sign that the consensus report 15 achieving its primary
goal of stemming the tide of mismformation.

Pruett (who coauthored a 2014 article with Melntosh on ovemnights) et al
1ssued a statement very similar to that of Melntosh and her coauthors. Pruett et al.
(2016) wrote that “results from these studies do not substantiate cantions against
any overnight care or ovemnight care for all children during the first 3 years.”
Thev added, “Owerall if is clear that these studies do not tell us enough to make
policy recommendations against overnights; they leave us only with caufions
about what to study in order to know more about how these types of transitions
affect children in different situations differently.” "

Despite these general statements, Pruett and McIntosh, writing with Eelly in
2014. nonetheless concluded that sufficient basis exists for certain cautions about
overnights, noting that “the small group of relevant studies fo date substantiates
caufion about high frequency overnight time schedules in the 0-3 year period,
particularly when the child’s secunty with a t iz unformed, or parenits
cannot agree on how to share care of the child ™" But at the outset of their article.
under the heading “Kev Points for the Family Court Commmunity,” the authors
narrow the critenia for cautions against high frequency overmights:

Cautions against overnight care during the first three years are not
supported. The limited available research substantiates some
caution about higher frequency overnight schedules with young
children, particularly when the child’s relationship with a second

colleagues conducted an investigation similar to ours, using a large U.S. sample of
children. They replicated many of the Australian findings. Specifically, they found: . . .
(k) “frequent infant overmights were significantly related to attachment insecunty
assessed at age 37 . . 7 (cifations omitted)). Yet McIntosh et al., id., at 112, state clearly
that their study did not measure attachment (“Our study, however, was not a study of
attachment ™ And. “We did not. and could not examine attachment simply because
attachment data were not part of the longitudinal dataset we employed, namely the
Longitudinal Study of Australian Children.”) See also Smyth et al., supra note 21, at 133
(referring to findings from McIntosh et al., supra note 12, and Tomello et al., supra note
13, as “replicated findings for imfants” thus repeating the emor of identifymg outcomes
from the two studies as “replicated findings™ when m fact they are not ).

" Sokol. supra note 59.

™ McIntosh et al., supra note 26, at 118.

 Pruett et al., supra note 29, at 97.

" Marsha Kline Pruett, Jennifer E. McIntosh, and Joan B. Kelly, Parental Separation and
Owvernight Care of Young Children, Part I: Consensus Through Theorefical and
Empivical Integration, 32 Fas CT_BEV. 240, 250 (2014).
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L

parent has not been established and/or parents are i frequent
conflict to which the child is exposed.’’

The last six words of the above statement make a significant difference. In
practice, a blanket policy that cautions against overnights for a voung child whose
parents do not agree on custody discourages courts from ordering shared
parenting and overnights in litigated cases. By contrast, a policy that discourages
overnights only if the child is exposed to frequent conflict, means that courts need
to consider the impact of coﬂﬂict on the child, a practice recommended by the
Warshak consensus report.”” Because of the significant difference in the two
statements by Pruett, Melntosh, and Eelly about conflict and overnights, it 15 not
clear which posifion the authors intended to guide “the family court commumnity.”

Perhaps the difference between the two recommendations in the same arficle
reflects differences among the three coauthors. In her previous and subsequent
work, Kelly argued against reducing the child’s time with the father or reducing
the father's caregiving for the cluld at bedtime, when the child awakes during the
night, and in the morning. Instead Eelly promoted other solutions that reduce the
child’s exposure to conflict.”

By contrast, McIntosh offers on her website a chart and pmﬁle (CODIT) to
gmde parenfs and professionals making overnight decisions.” Althmlgh not
intended for use as a diagnostic mstrument or as the sole basis for decisions this
document asserts, “Even when all parenting conditions are met, high numbers of
overnights (more than weekly) are not gene:r:a]lv indicated for voung infants 0-18
months subject to family law disputes. 5l This guideline sets up a rebuftable
presumption agamst more than one overnight per week for children younger than
18 months even with parents who consistently and sensitively meet the children’s
needs.

™ Id. at 240, emphasis added.
™ Warshak et al | supra note 11, at 57.
¥ See, e.g.. Kelly, supra note 7, at 15 (stating: “Rather than restricting appropriate father-
child relationships, other interventions and remedies designed to reduce high conflict
should be universally available and provided soon after separation. ™). For a similar view
see Nicole E. Mahrer, Irwin N. Sandler, Sharlens A. Wolchik, Emily B. Winslow, John
A Moran, & David Weinstock, How Do Parenting Time and Inferparental Conjflici
Affect the Relations af Quality of Parenting and Child Well-Being Fellowing Diverce?, in
PArRENTDNG PLaw EvarvaTions (2" ED.), supra note 21, at 63, 70 (2016) who, based on
their understanding of the literature and on Sandler, Wheeler, & Braver’s study, supra
note 46, state that “although high quality parenting does not negate the pathelogical
effects of interparental conflict on children’s well-being, high quality parenting by either
parent can be a protective factor when parents have moderate or greater levels of
contact.” Mahrer et al. conclude, supra at 63, “Fecommendations should not decrement
parenting time of parents with good quality relationships or the potential for good quality
IElEti.U]lS]]ips with their children because of a high level of interpersonal conflict between
the parents.”
¥ This tool is called * “Charting Overnight Decisions for Infants and Teddlers (CODIT)”
gnd is available ar http:/‘childrenbeyonddispute com/resources-for-parents/.

Id., atd.
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Although lacking a scienfific foundation. this presumption in practice would
give most mothers the power to deprive children of more than one overnight a
week with their fathers for the first one-and-a-half vears. To frustrate the father’s
desire to have a larger role in bedtime rituals and morning routines the mother
need only register an objecfion, thus creating a custody dispute. The mother’'s
preference prevails even if her motives are vindictive, even if her objection is
capricious, and even if the father demonstrates superior parenting.

The CODIT includes subjective rating scales with no known reliability or
validity. For instance, child adjustment is rated using criteria such as “excessive
clinging on separation,” “frequent cryving.” “aggressive behavior.” and “low
persistence in play & learning”™ with no anchors to distinguish between troubling
behavior within normal limits and atypical behavior. Including such factors in a
tool to guide overnight decisions reflects an assumption that troubling behaviors
in an infant or toddler that persist more than two weeks are associated with—and
can be eliminated by—restricting one parent’s overnight contact with the child.
The CODIT includes multiple factors that allow gatekeeping parents to use this
tool to restrict their children’s overnights with the other parent.

Twao years after their coauthored arficle Pruett came out in favor of a position
more in line with her previous coauthor Eelly. Writing without Melntosh, but
with five other coauthors, Pruett significantly amended her statement about
parental confliet:

The small group of relevant studies to date substantiates caution
about high-frequency overnight fime schedules in the 0~ fo 3—vear
period when the child’s relationship with a parent is not established
(e.g.. parents never lived together and nonresidential parent spent
little to no time with the baby), or when parents cannot agree on
how fo share care of the child and their conflict interferes with the
child’s care.* (second emphasis added).

These six authors are among the scholars who agree with the consensus report’s
conclusion that the mere presence of conflict between parents over how to share
care of their child (ie., a dispute over custody) is not a sufficient reason to be
caufions about overnights. Instead, decision makers should attend to the nexus
between the expressions of conflict and their impact on the child.

Misunderstandings of the Consensus Report

Pruett et al. (2016) hold the same position as the Warshak consensus report
about the importance of the coparenting relationship when considering decisions
about shared parenting. Yet Pruett et al. left the appearance of disagreement when
they mistakenly reported:

Warshak (2014) argues that children benefit from a more evenly
balanced amount of time between parents. and that this should be

¥ Pruett et al. supra note 29 at 97
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protected regardless of the co-parenting dynamic, since reducing
one parent’s time in the face of conflict favors the parent with
more access as that parent can perpetuate conflict as an excuse not
to share parenting. This mav be true, but it ignores the needs of the
infant or toddler from a child-centric perspective, if the shared
parenting results in the child’s consistent exposure to conflict.**

The consensus report offered no such generalization or rationale for shared
parenting. And as explained earlier. because a blanket policy prioritizes parents’
desires over children’s needs, such a policy of reducing a child’s time with a
parent when the parents are in conflict is hardly “child-centric.™®* A blanket
policy provides an incenfive to a parent to escalate and involve children in
conflict if the parent believes that mitiating and sustaining conflict is a path to
winning sole physical cusmdj * In many cases there are better ways fo protect a
child from consistent exposure to mﬂﬂm‘ than to disproportionately deprive the
child of important time with a parent

Contrary to Pruett et al’s (2016) assertion the consensus report explicitly
identified coparenting dynamics as one among several factors to consider in
reaching a custody decision., a position that Warsha]c has consistently held in his
publications dunng the past twenty-five }'ears " Naturally, shared parenting and
overnighting are not for all families. On this point the consensus report is clear:

Some circumstances depart significantly from the norm and do not
lend themselves to the same general recommendations that apply
to the majority of parenting plan decisions. These circumstances
include a history of intimate pariner violence, a history or credible
nisk of neglect, physical abuse, sexual abuse, or psyvchological
abuse toward a child, manifestations of restrictive gatekeeping
such as persistent and unwarranted interference with parenfing

= Pruelt et al., supra note 29, at 96.

5upra text accompanying notes 46-51.

Bm‘l..er supra note 31_ at 178.

* See e g Kelly, supranote 7, at 15 (stating: “Rather than restricting appropriate father-
child relationships, other interventions and remedies designed to reduce high conflict
should be universally available and provided soon after separation.™). Also see supra text
accompany ing note 33.

¥ See, e.g.. Warshak, supra note 48 (supporting a multi-factored best-interest standard).
See also, Warshak, Paremtal Alienation, supra note 34, at 218-222 (descnbing the
rationale for courts to find it in children’s best interests to reduce their time with a parent
who denigrates the other parent to the child, encourages the child to reject the other
parent, interferes with the court-ordenng parenting plan, and in other ways acts as a
restrictive gatekeeper). This position is consistent with Pruett’s position on gatekeeping:
William G. Austin, Linda Fieldstone, & Marsha Kline Pruett, Bench Book for Assessing
Parental Gatekeeping in Parenting Disputes: Understanding the Dynamics of Gate
Closing and Opening for the Best Interests of Children, 10 J. CEILD CUsTODY 1, 12
(2013) (“Limiting time with the parent exerting unjustified BG [restnctive gatekeeping]
may be a consideration, especially when all else fails.).
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time (Austin, Fieldstone, & Pruett. 2013; Pruett, Arthur, & Ebling,
2007; Pruett et al., 2012; Warshak et al., 2003), a history of child
abduction, a child’s special needs (e.g.. cystic fibrosis or autism),
and a significant geographical separation between the parents.w

Note that in stressing the importance of coparenting dvnamics, the consensus
report cited three of Prueft’s articles. The report unambiguously and repeatedly
acknowledged the importance of the coparenting relationship and specifically
recommended that courts not only identify the presence of conflict, but also
consider evidence that “sheds light on the dwmamics of the conflict, the
contributions of each party to it. and the quality of parenting™® And. “our
recommendations apply to children who have a relationship with both parents. If a
child has a relationship with one parent and no prior relationship with the other
parent. or a peripheral, at best, relationship, different plans will serve the goal of
building the relationship wversus strengthening and maintaining an existing
relationship. ™"

Pruett et al. (2016) also misunderstood why the consensus report opposed a
blanket policy of allowing one parent fo veto joint physical custody merely by
claiming a conflicted relationship with the other parent. The consensus report’s
opposition to such a policy has nothing fo do with a concern that it rewards the
parent who has more contact with the children The consensus report proposed
that conflict befween parents does not automatically eliminate the possibility that
children can benefit from shared parenting. Warshak and the endorsers of the
consensus report favor a policy that protects children by reducing a parent’s
motivation to inifiate, sustain, and escalate conflict. Again. this has nothing fo do
with favoring one parent over the other. Indeed, there is no reason to assume that
such a policy would favor the parent who perpetuates conflict. By statute a
majority of states instruct courts fo consider coparenting behavior (using various
labels for the concept) as one factor in defermining the custody arrangement that
serves the children’s best interests. The parent who perpefuates conflict may find
that such behavior, rather than reducing the other parent’s time with the children,
has the opposite outcome.”* Braver and his colleagues found that the public favors
a policy that would reduce parenting time for the parent who is identified as the
primary instigator of conflict.*

= Warshak et al., supra note 11, at 58.

® Id_, at 57, emphasis added.

* Id. at 60. The importance of a preexisting parent-child relationship when crafting a
parenting plan than includes overnights is generally recognized in the literature. See, e.g.,
Ludolph & Dale, supra note 36, at 33: “In regard to overnights in particular, there are no
compelling empirical or theoretical reasons to believe that ovemight parenting time n
itself will create difficulties for a young child who has experienced a meaningful
relationship with the noneustodial parent before the parental separation ™

L See, e.g_ Austin et al., supra note 87, at 12.

" Sanford L. Braver, Ira M. Ellman, Ashley M. Votruba, & William V. Fabrncius, Lay
Judgmenis About Child Cusiody After Divorce, 17 PsycHOL., PUB. PoL'y. & L. 212
{2011). See also Braver, supra note 51, at 178 (noting that such a policy would decrease
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Instead of a blanket policy that denies children the potential benefits of shared
parenting, the consensus report offers recommendations to protect children from
consistent exposure to conflict® These recommendations are applicable in
sifuations where parents share overnights and in situations where children live
predominantly with one parent and see the other parent less frequently (eg.. a
schedule of every other weekend and mud-week contacts with or without
overnights).

Pruett et al. (2016) leave the impression that they dissent from the consensus
report on the important role of the coparenting relationship and the importance of
the child’s prior relationship with a parent when in fact their position reiterates the
consensus view. Indeed, Pruett et al.’s seven “points of consensus™ echo the
conclusions of the consensus report published two years earlier **

MEANING AND VALUE OF THE CONSENSUS REPORT
ENDORSEMENTS

McIntosh et al. tried to diminish and distract from the meaning and value of
the 110 endorsements of the consensus report. McIntosh ef al asserted that the
accomplished scholars and practitioners who endorsed the consensus report put
their reputations and infegrity on the line by signing a document based solely on

“sentiment” and not science, and that the endorsers did not necessanly agree with
the ew:lence for the conclusions and recommendations that they endorsed.” This
is incorrect.” The endorsers received and read the whole paper. As would be

mcenfive to promote conflict and instead “would make 1t worthwhile for the angry parent
to bury the hatchet.™).

# See supra text accompanying note 53.

* Pruett et al., supra note 29, at 97.

# Mclumsh etal., supra note 26, at 111 and 117.

* See supra text accompanying netes 35 and 57, for the full text of the consensus report’s
conclusions and recommendations. Note that these consensus opinions include multiple
references to the evidence discussed i the report and to the accuracy and validity of the
lLiterature review that preceded the section fitled “Conclusions and Recommendations.”™
Following are some excerpts of such references in the statement endorsed by the 110
researchers and practitioners (all emphases added to highlight references to the research
and to the evidence): “Research allays such concems. . . . The research reviewed
earlier on parenting time m intact families shows . . . . Combined with the daycare
studies. this research should put to rest the idea that children are inevitably harmed
by extended separations from their mothers. . . . The results of the 16 studies
relevant to parenting plans generally support rather than oppose shared parenting and
overnights for young children. But predominantly the studies show little direct impact
of overnights in the short run. The three studies that often are cited as evidence for the
harmful effects of greater father involvement with young children actually found mixed
or ambiguous results pethaps because the measures used were inadequate by scientific
standards. . . . The research on children being raised by parents who live apart from
each other, in the larger context of scienfific knowledge about the factors that foster
optimal child development and the formation and maintenance of healthy parent—child
relationships, offers gmidelines that should inform decision makers and those who assist
them, such as parents. mediators, child custedy experts, lawyers, and judges.™ (p. 58)
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expected, none would have endorsed the paper if they agreed with the conclusions
but disagreed with the evidence that supported the conclusions. In fact, the
conclusions referred explicitly and extensively to the evidence reviewed and
analyzed in the preceding sections. Rather than enumerate the significant
contributions of the endorsers to our base of scientific knowledge. the reader is
encouraged to note the names of the scholars and their credentials listed at the end
of the consensus report. The qualifications of the endorsers fo vet the literature
reviews and analvses and fo judge the conclusions and recommendations that flow
from those analvses are beyond dispute.

Some have questioned the walue of publishing a paper with scienfists’
endorsements. But such papers are not unprecedented. An example is the 1997
article co-signed by eighteen experts that clarified implications of social science
evidence for custody arrangements’’ Similarly. the Warshak consensus report
clarifies the social science relevant to parenting plans for voung children.

Having the paper reviewed by the endorsers of the Warshak report brought
two advantages. The first was the benefit of feedback and vetting from this group
on the consensus report’s analysis of the bodies of literature on afttachment,
daycare. parenting plans, and divorce. The endorsers included prominent
international avthorities in attachment, principal investigators for the celebrated
NICHD Study of Early Child Care and Youth Development, and leading
researchers who have studied the impact of divorce since the mid-1970s. The
second advantage was that the statures of the signatories—with their outstanding

And, “To the extent that policy and custody decisions seek to express scientific
knowledge about child development the amalyses in this article should receive
significant weight by legislators and decision makers. . . . [Wle believe that the social
science evidence on the development of healthy parent—child relationships, and the long-
term benefits of healthy parent—child relationships, supports the wview that shared
parenting should be the norm for parenting plans for children of all ages, mcluding very
yvoung children. . . . In general the results of the studies reviewed in this document are
favorable to parenting plans that more evenly balance young children’s time between two
homes. Child developmental theory and data show that babies normally form
attachments te both parents and that a parent’s absence for long peniods of time
jecpardizes the security of these attachments Evidence regarding the amount of
parenting time in intact families and regarding the impact of daycare demonstrates that
spending half time with infants and toddlers is more than sufficient to support children’s
neads. Thus, to maximize children’s chances of having a good and secure relationship
with each parent, we encourage both parents to maximize the time they spend with their
children. . . . Research on children’s overnights with fathers favors allowing children
under four to be cared for at mght by each parent rather than spending every night in the
same home ™ {p. 39) And, “The research supports the growing trend of statutory law
and case law that encourages maximizing children’s time with both parents. This may be
even more important for young children in order to lay a strong foundation for their
relationships with their fathers and to foster security in those relationships . . . There is
no evidence to support postponing the introduction of regular and frequent
involvement, including overnights, of both parents with their babies and toddlers. . . .
Eather it iz our conviction that our analvses meet the test of scientific validity and
reliability, and thus are trustworthy in the legal sphere. (p. 60).

71 amb et al.. supra note 2.
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careers as social scientists—brings attention to decision makers for the report’s
conclusions and recommendations.

In sum. the consensus report does not mamtain that its conclusions are
scientific merely becanse 110 well-qualified researchers and practitioners endorse
the conclusions—science is not seftled at the ballot box. Rather. the consensus
report reflects that the endorsers, based on their understanding of the literature
and on their professional experiences, accept the report’s research-based
conclusions.

CONCLUSION

Warshak, with the review and endorsement of 110 researchers and
practitioners, analvzed more than four decades of research and issued a peer-
reviewed consensus report on parenting plans for voung children®® As intended.
the report stemmed a tide of misinformation that was threatening to resurrect
long-discarded myths about child development and enshrine them in professional
practice and famuly law. The list of endorsers and their professional
accomplishments reflect the widespread acceptance of the consensus report's
findings that favor shared parenting and overnighting for young children under
normal circumstances. Two vears affer its publication, the conclusions and
recommendations of the Warshak consensus report remain supported by science.

* Warshak et al_, supra note 11.

Copyright 2017, Benjamin Beveridge, National Family Law Policy Center version 1.0



Copyright 2017, Benjamin Beveridge, National Family Law Policy Center version 1.0



